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Foreword

The 14 research papers contained herein are the final papers from:

1. The 2016 National Symposium on the Promise of the Declaration of Rights under the
Constitution of Zimbabwe, held at Cresta Lodge, Harare, Zimbabwe, on 5 December
2016, under the Zimbabwe Human Rights Capacity Development Programme
(hereinafter ‘Zimbabwe Programme’)

2. The 2017 National Symposium on the Promise of the Declaration of Rights under the
Constitution of Zimbabwe, held at Cresta Lodge, Harare, Zimbabwe, on 8 and 9
November 2017, under the Zimbabwe Programme.

3. The 2018 National Symposium on Gender Equality and the Human Rights of Women
in Zimbabwe, held at Cresta Lodge, Harare, Zimbabwe, on 5 and 6 November 2018,
under the Zimbabwe Programme.

The overall objective of the Zimbabwe Programme is: to contribute to enhanced enjoyment of
constitutional rights in Zimbabwe, through legislation, policies, practices and decision-making
being increasingly informed by international human rights standards and principles. Its main
implementing partners at the time of writing are: Raoul Wallenberg Institute of Human Rights
and Humanitarian Law (hereinafter ‘RWI’) at Lund University, Sweden; Centre for Applied
Legal Research (hereinafter ‘CALR’) in Harare, Zimbabwe; College of Business, Peace,
Leadership and Governance at Africa University in Mutare, Zimbabwe; Faculty of Law at
Midlands State University in Gweru, Zimbabwe; Herbert Chitepo School of Law at Great
Zimbabwe Univerisity in Masvingo, Zimbabwe; Faculty of Law at University of Zimbabwe in
Harare, Zimbababwe; Faculty of Law at Ezekiel Guti University in Bindura, Zimbabwe;
Council for Legal Education in Zimbabwe; Zimbabwe Human Rights Commission; Zimbabwe
Prisons and Correctional Services; and Zimbabwe Anti-Corruption Commission. The
Zimbabwe Progamme is supported by the Swedish International Development Agency (Sida).

The national symposium is an annual event under the Zimbabwe Programme. It is co-organised
by RWI together with the academic partner institutions and CALR, and is a forum where
research funded and conducted during the year is packaged and presented before an audience
representing diverse sectors of Zimbabwean society, thereby allowing the presenters and
participants to in plenary engage in vibrant discussions around the topics at hand and together
deliberate on the way forward with regard to critical human rights reform issues. The feedback
and experiences shared during the national symposium also aid and feed into the preparation of
final papers for publication and dissemination.

With that said, RWI would like to conclude by thanking the researchers for their hard work and
determination, which resulted in these final papers that make up this collection. RWI would
also like to thank the Swedish International Development Cooperation Agency (Sida) for
supporting the research, and thereby ensuring it saw the light of day. Finally, it is RWI’s sincere
wish that you, the reader, find these papers thought-provoking and informative as well as an
eventual source of inspiration and guidance in your own potential efforts towards furthering the
provisions contained in the 2013 Constitution of Zimbabwe and its comprehensive Declaration
of Rights.
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1 Constitutional Analysis of the Interpretation Clause of the Zimbabwean
Declaration of Rights

Admark Moyo*

1 Introduction

The interpretation of fundamental human rights and freedoms is an important aspect of
constitutional law. If rights are wrongly or narrowly interpreted, citizens will not adequately
enjoy what is constitutionally due to them. The interpretation clause is part of the Declaration
of Rights (DoRs) in the Zimbabwean Constitution. It provides courts, legal practitioners, law-
and policy-makers with guidance on how to interpret the provisions of both the DoRs and Acts
of Parliament. To give appropriate meaning and content to the rights and freedoms set out in
the DoRs, it is important to ensure that human rights are interpreted in a way that pays homage
to the letter and spirit of the interpretation clause.

Constitutional analysis under the now defunct Lancaster House Constitution (LHC) was carried
out in a haphazard manner as there was no interpretation clause that stipulated, in a
comprehensive manner, how courts had to interpret the provisions of the DoRs. The
interpretation clause in the new DoRs requires and anticipates huge transformation in the way
courts and other decision-making bodies should interpret and limit the fundamental rights and
freedoms protected in the Constitution. Yet, the interpretation clause has not been subjected to
scholarly analysis since the adoption of the current Constitution, and judicial officers each
approach constitutional interpretation in their own way, sometimes without any reference
whatsoever to the interpretation clause. This creates a huge gap between the aspirations of the
drafters of the Constitution and the way in which legal practitioners, judges and other state
institutions approach the interpretation of the constitutional rights. In the absence of scholarly
work on the scope of the interpretation clause, legal practitioners and the courts are facing
challenges on how to flesh out the meaning of fundamental rights and freedoms. This research
attempts to fill in this gap.

This paper explores the reach of various theoretical models and approaches to constitutional
interpretation and examines the interpretation clause with a view to establishing the extent to
which the Constitution reproduces some of these theoretical models. This includes an analysis
of the scope of the interpretation clause and how the DoRs or statutory laws ought to be
interpreted in light of the same clause. The paper also analyses whether international law has,
from time to time, been consistently applied to specific fact situations that come before
domestic courts as is required by section 46(1)(c) of the Constitution.

Given that the Constitution stipulates that international law should play an important role in the
interpretation of the rights in the DoRs, it is also important to explore the functions actually
performed by international law in the interpretation of rights. To this end, the significance of
the proposed research lies in the fact that it explains the meaning of the provisions governing
the relationship between national law and international law, thereby enabling the courts to take
full advantage of the interpretation clause (section 46(1)–(2)) and sections 326(2) and 327(6)
of the Constitution. Lawyers and the courts may not take full advantage of the interpretation

* Senior Law Lecturer, Great Zimbabwe University. Programme Manager, Children and the Law, African Child
Policy Forum.
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clause if the scope of its provisions has not been fully explored. This places the analysis of the
interpretation clause in a position of practical relevance to not only lawyers and judges, but also
to the overall goal of ensuring that the jurisprudence of the local courts is strongly influenced
by international legal norms and standards.

Equally compelling is the fact that the interpretation clause introduces new interpretive
guidelines which were not part of the DoRs analysis under the LHC. For instance, the
interpretation clause requires courts and other decision-making bodies to pay due regard to the
national objectives set out in Chapter 2 of the Constitution and to be guided by the founding
values when interpreting provisions in the DoRs. These new provisions entrench new ideas,
norms and values which should inform constitutional interpretation. If these norms and values
are to influence the way our courts interpret human rights, it is necessary for these provisions
to be unpacked so that courts and lawyers are aware of both the tools of constitutional analysis
and their peremptory obligations when interpreting the provisions of the DoRs.

2 Models of Interpretation

2.1 The Role of the Constitutional Text – Grammatical Interpretation

The constitutional text is the starting point for determining the meaning and scope of the
provisions entrenching fundamental human rights and freedoms. Where the words of the
Constitution are clear and unambiguous, the courts ought to give effect to them. In State v.
Zuma,1 Kentridge, J.A. had the following to say about the role of the text in the interpretation
of constitutional provisions:

While we must always be conscious of the values underlying the Constitution, it is nonetheless our task to
interpret a written instrument. I am well aware of the fallacy of supposing that general language must have a
single ‘objective’ meaning.  Nor is it easy to avoid the influence of one’s personal intellectual and moral
preconceptions. But it cannot be too strongly stressed that the Constitution does not mean whatever we might
wish it to mean. We must heed Lord Wilberforce’s reminder that even a constitution is a legal instrument, the
language of which must be respected.  If the language used by the lawgiver is ignored in favour of a general
resort to ‘values’ the result is not interpretation but divination … I would say that a constitution ‘embodying
fundamental rights should as far as its language permits be given a broad construction’.2

These remarks underline the danger associated with utter disregard of the constitutional text,
especially the fact that if judges would interpret rights to mean whatever they wish them to
mean then they are given a licence to ignore the words that embody the spirit of the Constitution.
Kentridge emphasises the fact that constitutional interpretation must be grounded in the letter
of the Constitution and the letter draws the boundaries of a possible interpretation.

However, constitutional interpretation often requires more than simply according words their
literal or ordinary grammatical meaning. Most, if not all, of the substantive provisions
entrenching human rights are couched in overly abstract and open-ended language, thereby
leaving wide room for the courts to formulate wide formulations about the meaning and scope
of these provisions. As a result, constitutional interpretation necessarily entails more than
locating the ordinary literal meaning of the provisions under scrutiny. This explains why the
interpretation clause envisages the role of many other factors in interpreting the provisions of
the DoRs, not just the text protecting the right in question. Section 46(1) of the Constitution
stipulates that when interpreting provisions in the DoRs, every court, tribunal or forum must,

1 1995 (2) SA 642 (CC) para. 17.
2 Paras. 17 and 18.
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among others, give full effect to the rights or freedoms set out in the Declaration; take into
account international law; pay due regard to all the provisions of the Constitution, in particular
the principles and objectives set out in Chapter 2; and promote the values and principles that
underlie a democratic society based on openness, justice, human dignity, equality and freedom,
and in particular the values and principles set out in section 3(1) and (2) of the Constitution.

In instances where exclusive resort to the text of the Constitution does violence to the relevance
of other factors enumerated in the interpretation clause, it is a constitutional imperative for the
courts to depart from the literal approach and to have regard to other factors which define the
scope of the constitutional right in question. This means that even when there is an apparently
self-evident literal meaning to be accorded to a particular constitutional provision, the proper
interpretation of the provision may involve looking beyond that meaning. In S v. Makwanyane,3

the Constitutional Court of South Africa underscored the idea that “whilst paying due regard to
the language that has been used, [an interpretation of the Bill of Rights must be] generous and
purposive and give … expression to the underlying values of the Constitution”.4 Value-based
constitutional interpretation does not, however, mean that courts should ignore evident and
plain meanings that should be accorded to the text of substantive provisions, but that courts
should flesh out meanings that are consistent with the broader imperatives of the Constitution.
Accordingly, a literal meaning of the text should be regarded as an appropriate interpretation if
it is consistent with a generous and purposive interpretation which promotes the values that
underlie the Constitution.

2.2 Systemic Interpretation

The idea of systemic interpretation presupposes that all the laws of a particular country
constitute a consistent system of rules, principles and norms. It is premised on the assumption
that although the law is fragmented, decentralised and contained in different sources, all the
new rules are made with an awareness of the existing rules.5 In the international law context, it
has been observed that the principle of systemic interpretation assumes and reinforces the
formal unity of the legal system.6 At the domestic level, systemic interpretation essentially
means that all the sources of law – from the Constitution to legislation, the common law and
judicial precedent – constitute one legal system and the obligations they impose on citizens and
the state must be interpreted and performed holistically. Given that our constitutional state is
founded on the doctrine of the supremacy of the Constitution, legislation may not be interpreted
in a manner that does not pay homage to the provisions of the Constitution.

In the context of constitutional interpretation, the idea of systemic interpretation suggests that
the whole Constitution should be interpreted as creating a single unitary system targeted at
achieving certain social, political and economic goals. As is shown below, the Constitution
mandates systemic interpretation by requiring courts to have regard to all provisions of the
Constitution, including national objectives, when interpreting fundamental rights and

3 1995 (3) SA 391 (CC).
4 Para. 9.
5 J. D’Aspremont ‘The Systemic Integration of International Law by Domestic Courts: Domestic Judges as
Architects of the Consistency of the International Legal Order’, in O. K. Fauchald and A. Nollkaemper (eds.), The
Practice of International and National Courts and the (De-)Fragmentation of International Law (2012) 141, 148.
6 P. Sands,  ‘Treaty,  Custom  and  the  Cross-Fertilization  of  International  Law’, 1 Yale  Human  Rights  &
Dev  Law Journal (1998) 85,  95. See also Article 33(1)(c) of the Vienna Convention on the Law of Treaties
(VCLT) which provides for an interpretation of treaties that  takes  into account  “any  relevant  rules  of
international  law applicable in  relations  between  the  parties”.
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freedoms.7 Similarly, the obligatory constitutional duty of the courts to take international law
into account when interpreting the provisions of the DoRs also tends to suggest that the drafters
of the Constitution intended international law and domestic law to be construed as forming the
bedrock of a unified legal system with provisions to be interpreted as part of one system.

2.3 Evolutive Interpretation

Dynamic or evolutive interpretation supposes that where important social and technical changes
have occurred, then past legal doctrines laid out in judicial precedent should also change along
the same lines.8 In Tyrer v. United Kingdom, the European Court on Human Rights (ECtHR)
was called upon to determine whether the practice of corporal punishment in schools was
consistent with the European Convention of Human Rights (ECHR).9 In its consideration of the
matter, the ECtHR emphasised that it had to “recall that the Convention is a living instrument
which … must be interpreted in the light of present-day conditions … The Court cannot but be
influenced by the developments and commonly accepted standards in … the Member States of
the Council of Europe.”9 Ultimately, the Court considered corporal punishment to be
inconsistent with the prohibition of degrading and inhuman treatment or punishment which is
enshrined in the ECHR. After Tyrer v. United Kingdom, the ECtHR relied on evolutive
interpretation to expand the meaning and reach of the provisions of the ECHR to other areas of
the law.10 The importance of evolutive interpretation for the effective protection of human rights
has been emphasised by the former president of the ECtHR, Luzius Wildhaber,11 and other
scholars of European Union law.12

Evolutive interpretation becomes an effective tool for the realisation of human rights as the
treaty or constitution being interpreted comes of age. This is because the circumstances to which
the treaty or constitution in issue was originally designed to govern often change over time, and
it becomes necessary for the courts to be flexible enough to accommodate emerging values and
social goals. To this end, it has been argued that the doctrine of dynamic interpretation affords
a necessary degree of flexibility to constitutional and treaty law, thereby allowing courts to
adapt the law to rapidly changing socio-political and economic environments.13 This argument
has been made powerfully in the context of European Union law where Dzehtsiarou, relying on
earlier academic scholarship, makes the following remarks:

The ECtHR can hardly avoid using evolutive interpretation if it wishes to maintain the effectiveness of the
ECHR. Contemporary Europe represents a different landscape in terms of human rights protection compared
with 60 years ago. Application of the standards adopted during the early years of the ECHR would have

7 See section 3.2 of this paper.
8 See Christine Goodwin v the United Kingdom, 35 Eur.Ct.H.R 18 (2002), at para. 74.
9 Ibid., at para. 183.
10 The doctrine of evolutive interpretation was explored in relation to the meaning  of article 3 of the ECHR in the
context of the death penalty in Soering v. the United Kingdom, Eur. Ct. H.R 403 (1989), at para. 104, and in
relation to the definition of torture in Selmouni v. France, 29 Eur. Ct. H.R 403 (2009), at para. 101. See also Kress
v. France, VI, Eur. Ct. H.R. (2001), at para. 70; Stafford v. the United Kingdom, 35 Eur. Ct. H.R 32 (2002), at
para. 68 applying evolutive interpretation in the context of the right to liberty and security of the person (Article 5
of the ECHR), Niemiertz v. Germany, 251B Eur. Ct. H.R (Ser A) (1995), at para. 29; and Halford v. the United
Kingdom, 32 Eur. Ct. H.R (1997), at paras. 42–46.
11 L. Wildhaber, ‘European Court of Human Rights’, 40 Canadian Yearbook of International Law (2002) 310.
12 See G. Letsas, A Theory of Interpretation of the European Convention on Human Rights (2009) 79.
13 See M. Varju ‘Transition as a Concept of European Human Rights Law’, European Human Rights Law Review
(2009) 170, 172.
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resulted in turning it to an instrument of stagnation … The  rudimentary form nature of the ECHR provisions
and the age of the instrument have acted as the main driving forces behind an evolutional interpretation.14

Whilst these remarks could have been relevant to the interpretation of the provisions of the
LHC, their relevance to the interpretation of a new Constitution which is, at the time of writing,
less than five years of age, may be doubtful. The LHC governed the exercise of public power
and the enjoyment of human rights for close to 33 years and was amended 19 times before its
repeal by the new Constitution of 2013. As such, the doctrine of evolutive interpretation could
have, had the judges been aware of it, played an important role in construing the previous
Constitution in a manner consistent with contemporary developments for over three decades,
but the challenge confronting the courts today concerns the scope and meaning of the provisions
of the Constitution rather than whether the courts’ approach to it is evolutive or dynamic.
Nonetheless, dynamic interpretation will become an issue as the Constitution becomes of age
and challenges begin to arise.

One of the key challenges confronting dynamic interpretation, as a doctrine or an approach, is
whether it is legitimate for the courts to develop new interpretations of constitutional provisions,
sometimes contrary to what the legislature might have originally intended. To begin with,
judicial decisions built on the idea of dynamic interpretation may amount to no more than
legislative or executive decision-making which ordinarily is the preserve of the political organs
of the state. Courts have wide latitude to bypass the sovereign consent of the political organs of
the state and to engage in counter-majoritarian conduct, sometimes on controversial issues, in
the name of evolutive interpretation. Accordingly, the courts may rely on the doctrine to justify
law reforms that are far beyond the social or cultural changes that are taking place in political
communities. Further, counter-majoritarian concerns also surface in the process of locating the
appropriate time for an evolution.15 If the judiciary is liberal and overly activist, there is a great
likelihood that liberal judges will rely on dynamic interpretation to justify reforms which put
the law ahead of its own people.

Another challenge is that dynamic interpretation undermines the consistency of the legal
system, pays little regard to the system of judicial precedent and negates such core values and
principles of a common law legal system as equality, uniformity, legal certainty and
predictability. In the end, the legitimacy of judicial decisions is severely undermined when
judges have the freedom to move from one interpretation to another in the name of legal
dynamism. Besides, it is difficult to determine at what point exactly a society acquires
consensus over change of values or goals. Even in instances where such change is concretely
determined, there is a real risk of suppressing the rights and interests of minorities within
majorities or minorities within minorities.
If it is to mirror consensus over changing values, evolutive interpretation may not be based on
the understanding of minorities, but on the beliefs and values that are revered by the majority.
In Sheffield and Horsham v. the United Kingdom,16 the ECtHR had to determine the failure to
change birth certificates after gender reassignment surgery constituted an infringement of
Article 8 of the ECHR. In addressing this question, the Court was at pains to emphasise that it
could not depart from the existing case law because, for it, transsexualism gives rise to multiple

14 See K. Dzehtsiarou, ‘European Consensus and the Evolutive Interpretation of the European Convention on
Human Rights, 12:10 German Law Journal (2011) 1730, 1732. See also C. Rozakis, ‘The European Judge as
Comparativist’, 80 Tulane Law Review (2005) 257, 260–261.
15 See generally L. B. Tremblya, ‘General Legitimacy of Judicial Review and the Fundamental Basis of
Constitutional Law’, 23 Oxford Journal of Legal Studies (2003) 525, 525 and J. Waldron, ‘The Core of the Case
Against Judicial Review’, 115 Yale Law Journal (2006) 1346.
16 Eur. Ct. H.R (1998).
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and complex scientific, legal, moral and social issues in respect of which there existed no
generally shared approach among members of the European Union.17 However, the same
question arose from similar facts in Christine Goodwin v. the United Kingdom18 and the Court
overturned its prior decision by holding that there was a ‘continuing international trend’ towards
the recognition of the rights of transsexuals.19

2.4 Purposive/Teleological Interpretation

Purposive interpretation revolves around fleshing out the values that underpin enumerated
human rights and freedoms – especially the founding values of the Constitution – and then to
give an interpretation that best promotes those values. Often, this implies a broad and value-
based approach to fleshing out the meaning of constitutional texts.  At the heart of purposive
interpretation is the idea that a Constitution is a living document sui generis (of its own kind)
designed to address deep social and political problems which are mirrored by an unequivocal
commitment to new values and political goals. In Government of the Republic of Namibia and
Another v. Cultura 2000 and Another,20 the Court held that “[a] Constitution is an organic
instrument.  Although it is enacted in the form of a statute it is sui generis. It must broadly,
liberally and purposively be interpreted so as to avoid ‘the austerity of tabulated legalism and
so as to enable it to continue to play a creative and dynamic role in the expression and the
achievement of the ideals and aspirations of the nation, in the articulation of the values bonding
its people and in disciplining its Government’.”21 Accordingly, the meaning of rights and
freedoms should be construed in light of both the purpose for which the right or freedom became
part of the DoRs and the values upon which our constitutional state is founded. In R v. Big M
Drug Mart Ltd,22 the Canadian Supreme Court made the following seminal remarks:

The meaning of a right or freedom guaranteed by the Charter was to be ascertained by an analysis of the
purpose of such a guarantee; it was to be understood, in other words, in the light of the interests it was meant
to protect. In my view, this analysis is to be undertaken, and the purpose of the right or freedom in question is
to be sought, by reference to the character and larger objects of the Charter itself, to the language chosen to
articulate the specific right or freedom, to the historical origins of the concepts enshrined, and where
applicable, to the meaning and purpose of the other specific rights and freedoms with which it is associated
within the text of the Charter. The interpretation should be … a generous rather than a legalistic one, aimed at
fulfilling the purpose of the guarantee and securing for individuals the full benefit of the Charter’s protection.

The purposes for which various rights were included in the Constitution play an important role
in determining the scope of the provisions entrenching these rights. For instance, it is impossible
to justify the practice of hate speech against a particular racial or ethnic group on the basis of
the right to freedom of speech and expression. This is because the purpose behind protecting
free speech and expression is not to incite racial or ethnic hatred between various social groups.
Yet, the same rights can be justifiably relied upon by an individual seeking to criticise the
government for adopting policies which they consider to be unreasonable or unfair. Moreover,
at a general level, a right that has the purpose of protecting interest A may not be violated by
conduct which infringes upon a right designed to protect interest B that underlies another right.
This general statement is subject to the caveat that the courts should be mindful that at a much
broader level the protection of fundamental human rights serve one ultimate purpose – hence
the principle that all rights are indivisible, interrelated, interconnected and mutually reinforcing.

17 Ibid., para. 58.
18 35 Eur. Ct. H.R (2002) 18.
19 At para. 85.
20 (1994) (1) SA 407.
21 Ibid., at 418.
22 1985 18 DLR (4th) 321, 395–396.
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2.5 Generous Interpretation

There is a tendency, even from top courts in developed countries, to conflate two methods of
constitutional interpretation, namely generous and purposive interpretation. Whilst these two
methods of interpretation may have overlaps and have ordinarily been construed to mean one
thing, they are not necessarily the same. The Privy Council has, on numerous occasions,
indicated that “the language of a Constitution falls to be construed, not in a narrow and legalistic
way, but broadly and purposively, so as to give effect to its spirit, and this is particularly true
of those provisions which are concerned with the protection of human rights”.23 The term
‘generous’ should be viewed as an invitation to judges to avoid interpreting constitutional
provisions in a narrow and restrictive manner. This represents a departure from formalism,
literalism and intentionalism. A constitution should be interpreted in a flexible and liberal way.
Thus, ordinary rules of statutory interpretation must give way to a more adaptable and flexible
method when it comes to locating the scope of constitutional provisions.

Generous interpretation of constitutional provisions entails the development of new principles
of construction, different from those developed in relation to the ordinary interpretation of
statutes.24 In the words of Lord Wilberforce, a generous interpretation does not only avoid “the
austerity of tabulated legalism”, but is also amenable to giving an “individual the full measure
of the fundamental rights and freedoms” entrenched in a constitution.25 A constitution is drafted
in broad and general terms which lay down principles of width and generality applicable to
different contexts. As such, it should not be narrowly and simply construed in the way that an
ordinary statute drafted to govern a specific issue is construed.

A constitution requires its interpreters to approach it with less rigidity, greater generosity and
an awareness of the need to ensure that fundamental rights and freedoms are not unnecessarily
unduly circumscribed. As the Privy Council would have it, “the way to interpret a constitution
… is to treat it not as if it were an Act of Parliament, but ‘as sui generis, calling for principles
of interpretation of its own, suitable to its character … without necessary acceptance of all the
presumptions that are relevant to legislation or private law’”.26 As will be demonstrated below,
the injunction that courts give full effect to all fundamental rights or freedoms when interpreting
the DoRs, demonstrates that the Constitution should be interpreted both systematically and
generously. Below is a discussion on the interpretive guidelines enumerated in section 46(1)
and (2) of the Zimbabwean Constitution.

3 Interpretive Guidelines Given to Courts When Interpreting the DoRs

3.1 The Peremptory Obligation to “Give Full Effect to the Rights and Freedoms Enshrined
in” the DoRs

Section 46(1)(a) imposes on courts an obligatory duty to “give full effect to the rights and
freedoms enshrined in” the DoRs. An approach that gives full effect to the rights and freedoms
entrenched in the Zimbabwe Constitution echoes the elements of a generous interpretation of

23 A-G of Trinidad and Tobago v. Whiteman (1991) 2 AC 240, 247. See also A-G of The Gambia v. Momodou
Jobe (1984) AC 689, 700, where the Court held that “a constitution, and in particular that part of it which protects
and entrenches fundamental rights and freedoms to which all persons in the state are to be entitled, is to be given
a generous and purposive construction”.
24 R. Clayton, H. Tomlinson and C. George, The Law of Human Rights (2000), 112–113, para. 3.11.
25 Minister of Home Affairs v. Fisher (1980) AC 319 PC, 328.
26 Ong Ah Chuan v. Public Prosecutor; Koh Chai Cheng v. Public Prosecutor (1981) AC 648.
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the constitutional provisions. Section 46(1)(a) requires courts to give full effect to the rights
and freedoms enshrined in Chapter 4 (i.e. the DoRs) of the Constitution. This is an interpretation
in favour of rights and against their restriction. Courts must be particularly sensitive to the
impact which the exercise of judicial functions may have on all the rights of individuals who
appear before them, especially the weak and the most vulnerable. In order to do so, the DoRs
must be interpreted broadly so as to give expression to the underlying values of the Constitution
in light of the context and purpose of the provision. This will make it possible for courts to
construe provisions of the DoRs in a manner which secures for individuals the full measure of
its protection. The entire process involves interpreting the Constitution in a manner that ensures
both that no one is left behind and that there is equal protection for all persons.
Courts must avoid the literal approach to constitutional interpretation in favour of that which
gives all provisions or rights the full measure of protection they deserve. Another reason for a
more generous or broad meaning rather than a narrow one is that the Constitution has a
limitation clause. This suggests that a provision in the DoRs should be interpreted as broad as
the language permits to ensure that rights are not limited at the point of interpretation. Section
46(1)(a) of the Constitution provides that when interpreting the provisions of Chapter 4, “a
court, tribunal, forum or body, must give full effect to the rights and freedoms enshrined in” the
DoRs. Like many other positive duties imposed on the courts by the interpretation clause, this
duty is framed in peremptory language, thereby implying that all decision-making bodies are
obliged to follow the letter of this sub-clause. In addition, the obligatory duty to ‘give full effect’
to all rights and freedoms enshrined in Chapter Four of the Constitution, suggests that courts
must determine the scope of all constitutional rights holistically. Accordingly, it is imperative
for the courts to take cognisance of the fact that human rights are not discrete silos that may be
given content without recourse to the meaning and content of other rights. This approach
implies that individual rights ought not to be interpreted in a manner that unnecessarily limits
the meaning and significance of the other rights.

In order to ‘give full effect’ to the rights and freedoms entrenched in the whole of Chapter 4 of
the Constitution, it is vital for the courts to view different rights not in an oppositional manner,
but in a manner that accommodates the notion that all rights are mutually reinforcing and should
be read together whenever this is possible. Against this background, it is patent that the
interpretation clause codifies the idea that all human rights are, as a matter of principle,
indivisible, interrelated and interconnected. It is the indivisibility and interconnectedness of
human rights that calls for the holistic interpretation of all the rights that are protected in the
DoRs.

More importantly, reference to an interpretation that ‘gives full effect’ to all the rights that are
entrenched in the DoRs transcend the historical divides between the so-called generations of
rights. In the past, there were three generations of rights in terms of which civil and political
rights were dubbed first generation rights. These rights were initially thought to generate
negative duties only, although there is adequate evidence, at least now, that civil and political
rights generate positive duties on the part of both state and non-state actors. Social, economic
and cultural rights were generally referred to as second generation rights and were thought to
generate mainly positive obligations, especially on the part of the state, to provide the resources
needed to enjoy these rights. Group rights such as the right to self-determination or the rights
of linguistic and religious communities were referred to as third generation rights.27 These latter
rights were not viewed as important and were generally relegated to the margins of the
international legal system. It is clear that the idea of rights created, if not intentionally, a

27 For a fuller description of generations of rights, see generally L. Seafield, ‘South Africa: The Interdependence
of All Human Rights’, in A. A. An-Na’im (ed.), Human Rights under African Constitutions (2003) 295.
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hierarchy of rights in terms of which civil and political rights were viewed as more important
and therefore deserving more protection than the other sets of rights. Section 46(1)(a) of the
Constitution departs from this rather artificial classification of rights and stipulates that rights
should be read holistically if they are to be ‘given full effect’.

3.2 The Peremptory Obligation to “Promote the Values and Principles that Underlie a
Democratic Society” Based on Founding and Other Values

Section 46(1)(b) of the Constitution provides that when interpreting the provisions of the DoRs,
“a court, tribunal, forum or body, must promote the values and principles that underlie a
democratic society”. This is a peremptory obligation which requires courts and other decision-
making bodies to locate the values and principles which underlie a democratic society and to
ensure that the interpretation these bodies give to fundamental rights is consistent with those
values and principles. It would seem that the first question under this inquiry is: What are the
values which underlie a democratic society? This part of the inquiry is partly answered by the
fact that section 46(1)(b) refers to a “democratic society based on openness, justice, human
dignity, equality and freedom”. These and other values play an important role in assessing
whether a court or other decision-making body has reached a decision which promotes the
values which underlie a democratic society. Part of the reason for this claim is that openness,
justice, human dignity, equality and freedom are, in themselves, values which underlie a
democratic society.

Furthermore, the general claim that courts must promote the values and principles which
underlie a democratic society suggests that the values and principles which are mentioned in
the interpretation clause merely provide guidelines on the kind of values which underlie a
democratic society. Whilst section 46(1)(b) of the Constitution avoids providing an exhaustive
list of values and principles, it then underlines the significance of the values and principles upon
which the Zimbabwean state is founded. It stipulates that apart from considering ‘openness,
justice, human dignity, equality and freedom’ as some of the core values, courts must, in
particular, promote the values and principles referred to in section 3(1) and (2) of the
Constitution. The founding values and principles referred to in section 3(1) and (2) of the
Constitution include, among other things, the supremacy of the Constitution; the rule of law;
the nation’s diverse cultural, religious and traditional values; human dignity; equality of all
human beings; and good governance. In interpreting rights provisions, courts and other
decision-making bodies should promote these values and principles, as a minimum. Where
decision-making bodies make decisions that are inconsistent with these values and principles,
such decisions ought to be disregarded for want of consistency with the Constitution.

Founding values and principles play a secondary but nonetheless important role in determining
the content of rights. This is because the Constitution requires a value-laden approach to the
interpretation of rights. Since they entrench normative values and standards, the founding
provisions do not create self-standing and enforceable constitutional rights, but merely lay
down the principles and values with which all the rights and their interpretation must be
consistent. To this end, section 46(1)(b) reproduces the notion that the fundamental human
rights and freedoms protected in the DoRs are informed by and give effect to the founding
values and principles. As such, courts may not ignore this fact when interpreting and giving
effect to all the provisions in the DoRs.

At a more critical level, reference to the “values which underlie a democratic society” imposes
on courts the duty to consider the spirit of the Constitution when interpreting the rights in the
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DoRs. In New Patriotic Party v. Attorney-General,28 Francois JSC made the following seminal
remarks about the need to respect the spirit of the Constitution:

A broad and liberal interpretation [is necessary] to allow the written word and the spirit that animates it, to
exist in perfect harmony … My own contribution to the evaluation of a Constitution is that a Constitution is
the outpouring of the soul of the nation and its precious life-blood is its spirit. Accordingly, interpreting the
Constitution, we fail in our duty if we ignore its spirit. Both the letter and spirit of the Constitution are essential
fulcra which provide leverage in the task of interpretation. [Judges] are enjoined to go beyond the written
provisions enshrining human rights, and to extend the concept to areas not specifically or directly mentioned
but which are inherent in a democracy and intended to secure the freedom and dignity of man.29

Values, whether enumerated or not, animate the underlying spirit and philosophy of the
Constitution. The idea of unenumerated values and rights implies that in constitutional
interpretation there is a place for the unwritten in the written Constitution. These values
represent the spirit of the Constitution.30 As Francois JSC would have it, “it is the proper
attainment of these silences that provide the measure of understanding the basic constitutional
concepts of the fundamental law”.31 In Agyei Twum v. Attorney-General and Akwetey,32 Date-
Baj JSC held as follows:

It has to be remembered that there is room for the unwritten in the written constitution. The fact that a country
has a written constitution does not mean that only its letter may be interpreted. The courts have the
responsibility for distilling the spirit of the Constitution, from its underlying philosophy, core values, basic
structure, the history and nature of the country’s legal and political system etc, in order to determine what
implicit provisions in the written constitution flow exorably from this spirit.33

Thus, if the letter of the does not explicitly authorise a particular form of interpretation, then
the spirit of the Constitution as embedded in its unwritten architecture permits the courts to
derive meaning from the underlying values of the Constitution. When interpreting statutory
provisions, the courts are allowed to engage models of reasoning that might be considered, from
the theoretical point of literalism and intentionalism, to be outside the text of the statute or to
be remedying problems in the text or filling gaps in the text. Perhaps the most inspirational
remarks about the centrality of the underlying values or spirit of the Constitution were made by
Francois JSC in Kuenyehia v. Archer,34 where he held as follows:

Any attempt to construe the various provisions of the Constitution … must perforce start with awareness that
a constitutional instrument is a document sui generis to be interpreted according to principles suitable to its
peculiar character and necessarily according to the ordinary rules and presumptions of statutory interpretation.
It appears that the overwhelming imperatives are the spirit and objectives of the Constitution itself, keeping
an eye always on the aspirations of the future and not overlooking the receding footsteps of the past. It allows
for a liberal and generous interpretation rather than a narrow legalistic one. It gives room for a broader attempt
to achieve enlightened objectives and tears apart the stifling straight jacket of legalistic constraints that
grammar, punctuation and the like may impose.35

28 [1993–1994] 2 GLR 3531.
29 At 79–80.
30 See Asare v. Attorney General [2003–2004] 2 SCGLR 823, 835–836, where Date-Bah held that “the spirit to
which Sowah JSC refers is another way of describing the unspoken core underlying values and principles of the
Constitution. Justice Sowah enjoins us to have recourse to this spirit or underlying values in sustaining the
Constitution as a living organism”.
31 See New Patriotic Party v. Attorney-General, 84.
32 [2005–2006] SCGLR 732.
33 Ibid., 766.
34 [1993-1994] 2 GLR 525.
35 At 561–562.
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All the values upon which the nation-state is founded play an important role in promoting the
achievement of an egalitarian or just society. They are broadly designed to respond to the socio-
economic challenges confronting citizens, especially those living on the margins of society and
to ensure that the government is anchored on such timeless principles as democracy and the
rule of law. Founding values are largely shared by the generality of the entire population and
transcend social divisions based on race, gender, political affiliation and other prohibited
grounds of discrimination. The fact that values prescribe how state functionaries and key
government institutions or agencies are to perform public functions and to exercise public
power underlines their importance in shaping public policy and interpreting the DoRs.
Constitutional values guide and influence the behaviour of both the state and individuals,
including natural and juristic persons. They generally define the aims and purposes of the
government, and constitute detailed guidelines to be followed when governing citizens.36

3.3 The Peremptory Obligation to Take into Account International Law and All Treaties and
Conventions to Which Zimbabwe is a Party

3.3.1 General Remarks

Regardless of the above mentioned constitutional imperatives, it remains questionable whether
all legal practitioners and judges are aware of their obligation to take international law into
account when performing their interpretive functions. For those who have read the provisions
governing the relationship between international law and domestic law, it may be difficult to
determine what it means to take international law into account. Does it mean that international
law has persuasive value (if it does, why the provision in the first place, especially given that
all sources of law that are not strictly legally binding on the courts have persuasive value?) or
does it mean that international law is now part of Zimbabwean law (if it does, why not just
provide, as the Constitution of Namibia does, that international law forms part of the law of
Zimbabwe?) or does it mean that the force of international law in domestic courts is somewhere
between being persuasive authority and mandatory authority (if it does, what exactly does this
mean?).

Under the Zimbabwean legal system, international law constitutes both a direct and indirect
source of law. International law is a direct source of law in two respects. First, section 326(1)
stipulates that customary international law forms part of the law of Zimbabwe unless it is
inconsistent with the Constitution or an Act of Parliament. Thus, general principles of public
international law need not be incorporated into domestic law by statute for them to be binding
on all agencies of government. Customary international law is binding on Zimbabwe as long as
there is no domestic statute or constitutional provision providing for the contrary.37 In applying
principles of customary international law, courts and other decision-making forums should
attempt to reach an interpretation that is consistent with the Constitution or municipal
legislation, but if this is not feasible, domestic law will always prevail. Second, section
327(2)(a)–(b) provides that “an international treaty which has been concluded by the President
… does not bind Zimbabwe until it has been approved by Parliament and does not form part of
the law of Zimbabwe unless it has been incorporated into the law through an Act of Parliament”.

36 See G. J. Austin, ‘Constitutional Values and Principles’. in M. Rosenfeld and A. Sajo (eds.), The Oxford
Handbook on Comparative Constitutional Law (2012) 777, 777. See also M. L. Fernandez Esteban, The Rule of
Law in the European Constitution (1999) 40–41.
37 For comparative literature, see M. J. Nkhata, Malawi Country Report, <http://www.icla.up.ac.za/
images/country_reports/malawi_country_report.pdf> (accessed 8 September 2015).
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International law is an indirect source of law in that it aids the courts in their interpretation of
the provisions of the DoRs. Many provisions of the Constitution prescribe an important
interpretive role for norms of public international law – whether customary in nature or
contained in international treaties.38 Section 46(1)(c) imposes on those interpreting the DoRs
the peremptory duty to “take into account international law and all treaties and conventions to
which Zimbabwe is a party”. This provision leaves the courts with no discretion over whether
or not they should consider international law when interpreting constitutional provisions
entrenching fundamental rights and freedoms. Section 46(1)(c) also indirectly imposes on
practicing lawyers an ethical duty to refer to all applicable laws to ensure that the court is
acquainted with the relevant international norms when locating the meaning and scope of the
constitutional provision or right in question. There are limited, if any, sections of the DoRs
which do not have corresponding provisions at the international level. As such, it is highly
likely that the interpretation of constitutional rights almost invariably requires the consideration
of equivalent provisions in international law.

The duty imposed on the courts is to ‘take into account’ international law when interpreting
fundamental human rights and freedoms. At a general level, the phrase ‘take into account’
means ‘to take consideration of something’ or to ‘pay attention to something’. Accordingly,
section 46(1)(c) prescribes that the Court should ‘consider’ the scope of the right in question
under international law. As Chisala-Tempelhoff and Bakare would have it, courts are under an
obligation “to interpret laws in such a way as to avoid creating breaches [of] international law
or international agreements. [In other words], the judiciary must make every effort to take
judicial notice of all treaties that are binding on” the country.39 It is debatable whether our
Constitution merely requires our courts to “take judicial notice of all treaties that are binding”
on Zimbabwe as the duty of the courts is framed in peremptory terms. This suggests an approach
that is more than “taking judicial notice of all [binding] treaties”. The duty to ‘take into account’
embraces international law into the domestic legal system, thereby requiring courts to let
international law influence the outcome of concrete cases where such law is not inconsistent
with statutory or constitutional provisions.

The duty to ‘take into account’ does not, however, mean that the Court is required to interpret
the right in exactly the same way it has been interpreted by international courts, treaty-
monitoring bodies and other forums. As O’Shea would observe, the duty to ‘consider’
international law “means that an inquiry must be made into the relevant provisions of
international law; however they need not necessarily be applied to the particular situation if
there are other overriding considerations arising out of other rules of interpretation.”40 The
position would, however, be different if the Constitution of a particular country – Namibia is a
good example – has a provision stipulating that customary international law and all international
treaties to which the country is a state party form part of domestic laws and need no
domestication for them to be binding on the country in question.

Nonetheless, the phrase must take into account suggests that international law should play more
than a persuasive role in the interpretation of fundamental human rights and freedoms. It means
that it is inadequate for the court to just have a glance at international law, but for it to genuinely
consider its role in the interpretation of the provisions of the DoRs. Accordingly, it will be

38 See, for example, sections 46(1)(c), 326(2) and 327(6) of the Constitution, which are discussed below.
39 See S, Chisala Tempelhoff and S. S. Bakare, ‘Malawi’, in V. O. Ayeni (ed.,) The Impact of the African Charter
and the Maputo Protocol in Selected African states (2016) 149, 153.
40 See A O’shea ‘International law and the Bill of Rights’, in Lexis Nexis, Bill of Rights Compendium (1996) 7A1,
7A-6, para. 7A2.
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inconsistent with the Constitution for judicial officers to just cast a ceremonial glance at
international law and then proceed to hastily dismiss its relevance to constitutional issues before
the courts. Justice Kapindu once made compelling remarks which resonate with the way the
Constitution anticipates our courts to approach international law when interpreting rights or
legislation. He posited that:

The position … is that where…a party to a treaty containing provisions that are relevant to the facts of a case
at hand, it is peremptory that if a court is interpreting the Constitution, it must demonstrate that it paid due
regard to that treaty. The courts, as an organ of the state, will be bound not to act in a manner that defeats the
object and purpose of such a treaty in interpreting the Constitution. In cases where the treaty has been
domesticated, it will obviously easily be directly enforceable by the courts as part of domestic law.41

Under the Vienna Convention on the Law of Treaties (VCLT), it is imperative that where a
state party has signed a treaty without ratifying it, the same state may not act in a manner which
is not consistent with the spirit and object of the treaty it has signed. Considering the relevance
of international law to matters regulated by domestic law, Mohamed D P, in Azanian People’s
Organisation (AZAPO) v. President of the Republic of South Africa,42 held as follows:

The issue which falls to be determined by this Court is whether s 20(7) of the Act is consistent with the
Constitution. If it is, the inquiry as to whether or not international law prescribes a different duty is irrelevant
to that determination. International law and the contents of international treaties to which South Africa might
or might not be a party at any particular time are, in my view, relevant only in the interpretation of the
Constitution itself, on the grounds that the law-makers of the Constitution should not lightly be presumed to
authorise any law which might constitute a breach of the obligations of the state in terms on international
law.43

The first two sentences are very dismissive of the role of international law in determining the
legality of the statutory provisions under consideration; focussing instead on whether the statute
is consistent with the Constitution. Nonetheless, Mohamed, D. P. deserves credit for
emphasising that Parliament should not be “lightly presumed to authorise any law” which is
inconsistent with international law. This encourages the systemic interpretation of human rights
which emphasises the idea that instruments protecting human rights – whether international or
domestic in character – should be viewed as a single system targeted at respecting and
protecting the full dignity of the human person. Perhaps one of the shortcomings of the
interpretation clause is that it does not provide guidelines on how the process of ‘taking into
account’ should be conducted and how international legal norms should be read into the DoRs’
interpretive matrix. At common law, there is a presumption that Parliament would not make
laws that are contrary to the state’s international obligations.44 This common law position
appears to have been codified in and expanded upon by the Constitution.

3.3.2 The Principle of Consistent Interpretation

Apart from directing courts to “take international law into account” when interpreting the DoRs,
most states usually require judicial officers to construe legislation in a manner that is consistent
with their international obligations. This can be an essential method for ensuring that

41 Paper presented at the Judicial Colloquium on the Rights of Vulnerable Groups, held at Sunbird Nkopola Lodge,
Mangochi, Malawi, 6 and 7 March 2014, available at <http://www.Southernafricalitigationcentre.org/1/wp-
content/uploads/2014/12/8.pdf> (accessed 6 December 2015).
42 1996 1 BHRC 52 (CC).
43 At 65H-66A.
44 See generally Maynard v. The Field Cornet of Pretoria (1894) SAR 214; S v. Penrose 1966 1 SA 5 (N) at 11E-
F
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international law becomes ‘the law of the land’ even if it is not incorporated into domestic law.
Thus, international law may still have a huge impact on the domestic legal system if local
judicial officers interpret domestic legislation by drawing heavily on international human rights
law.45 Consistent with the notion of systemic interpretation, the Constitution protects a legal
construct which may broadly be termed the ‘principle of consistent interpretation’. Under this
approach to statutory or constitutional interpretation, the incorporation of international norms
is not the sole means by which international law enters the municipal legal order. Accordingly,
while international law which has not been incorporated into the domestic legal system does
not form part of the land, it may still have the effects of an incorporated treaty if local judges
interpret national law by drawing heavily on international law.46

The Constitution instructs local courts to construe domestic law in a manner that is consistent
with the country’s international obligations. This is made possible by the principle of consistent
interpretation, a principle in terms of which domestic courts are obliged to interpret domestic
law in a manner consistent with international law. As D’Aspremont would argue:

[D]omestic courts are obliged to interpret domestic law in a manner consistent with international law. As a
result, they necessarily heed international law and give weight to it in the domestic legal order. As such, the
application of the principle of consistent interpretation does not endow international law with a self-executing
character in domestic law – the question of the self-executing character of an international legal instrument
being chiefly a question of international law rather that a question of domestic law. However, the role that
international can play through interpretation is far from negligible and it surely gives it an indirect effect in
domestic law. The principle of consistent interpretation is sometimes a means to bypass missing requirements
of incorporation and apply international law short of any measure of incorporation.47

The principle of consistent interpretation places on judges a general duty to ensure that they
seriously take heed of international law and pay due regard to it in the interpretation of
constitutional and statutory provisions under the domestic legal order. As briefly stipulated
above, the principle does not only call upon courts to interpret domestic law in a manner
consistent with international law, but also to pay heed and give effect to international law.
However, the principle of consistent interpretation does not confer on the instrument in question
self-executing characteristics of some international treaties, but ensures that international
human rights law performs a pivotal role and takes centre stage in the interpretation of domestic
legislation affecting the enjoyment of human rights. In addition, the principle may also prove
to be useful where counsel or the court wishes to bypass the legal requirements of incorporation
and ensure that international law influences the interpretation of domestic legislation without
any measure of incorporation.

An accurate reading of the Constitution demonstrates that incorporation is not the ‘all or
nothing’ procedure required for the application of international law in domestic courts. For
purposes of the principle of consistent interpretation, there are two relevant constitutional
provisions addressing the role of international law in the interpretation of legislation. First,

45 J. D. Aspremont and F. Dopagne, ‘Kadi: the ECJ’s Reminder of The Abiding Divide Between Legal Orders’, 5
International Organizations Law Review (2008) 371.
46 See generally R. G. Steinhardt, ‘The Role of International Law as a Canon of Domestic Statutory Construction’,
43 Vanderbilt Law Review (1990) 1103 and J. Turley, ‘Dualistic Values in an Age of International Legisprudence’,
44 Hastings Law Journal (1993) 185.
47 J. D’Aspremont ‘The systemic integration of international law by domestic courts: Domestic judges as architects
of the consistency of the international legal order’, in Fauchald and Nollkaemper, supra note 5, 141, 143–144. See
also the House of Lords’ decision in: A (FC) v. Secretary of State for the Home Department (Conjoined Appeals)
(2005) UKHL 7 and, for Canadian experiences, R. Provost, ‘Judging in Splendid Isolation’, 56 American Journal
of Comparative Law (2008) 125.
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section 326(2) stipulates that “[w]hen interpreting legislation, every court and tribunal must
adopt any reasonable interpretation of the legislation that is consistent with customary
international law applicable in Zimbabwe, in preference to an alternative interpretation
inconsistent with that law”. Second, section 327(6) follows this injunction by providing, in the
context of the application of treaty law, that “[w]hen interpreting legislation, every court and
tribunal must adopt any reasonable interpretation of the legislation that is consistent with any
international convention, treaty or agreement which is binding on Zimbabwe, in preference to
an alternative interpretation inconsistent with that convention, treaty or agreement”.

There is no doubt that these provisions codify and reinforce the principle of consistent
interpretation of legislation in line with principles of customary international law and the
treaties or conventions that are binding on Zimbabwe. The phrase ‘any international convention,
treaty or agreement which is binding on Zimbabwe’ must be interpreted to mean all conventions
and treaties that have been duly ratified by the country since these are already binding on the
country, at least at the international plane, regardless of whether or not they have been
domesticated.

The principle of consistent interpretation enshrined in sections 326(2) and 327(6) of the
Constitution imposes an obligatory duty on the courts to follow the dictates of international law
even in circumstances where there is another reasonably feasible interpretation that is
inconsistent with international law. In other words, the courts may not depart from the
interpretation that is consistent with international law, in favour of an interpretation that is not.
Thus, the discretion to choose which interpretation to follow is taken away from the sitting
judge in favour of an approach that is more in line with international human rights instruments.
More importantly, however, the two provisions are seemingly targeted at ‘forcing’ conservative
and nationalistic judges to consider perspectives given by the international legal system or
community and to avoid being combative when the application of international law is in issue.
This helps orientate judicial officers, particularly in dualist legal systems, away from
interpretations and remedies that dominate the domestic sphere to those that are developed at
the international level.

The two provisions referred to above also amount to more than a mere common law
presumption. A common law presumption that the legislature would not make laws that are
inconsistent with international law is subject to rebuttal by the litigant against whom the
presumption is being invoked. Thus, if one of the two alternative interpretations of legislation
is inconsistent with international law, the other interpretation would normally be preferred, but
it does not have to be the preferred interpretation if the interpretation that is inconsistent with
international law seems to be more appropriate in the context of the legislation in question.
Section 327(6) requires more than this because it mandates the courts to prefer an interpretation
which is consistent with international law provided the interpretation is reasonable, even if the
other possible interpretation makes more sense within the context of the particular statute’.48

Given that the Constitution itself was adopted in the form of an Act of Parliament, it is arguable
that the rules entrenched in sections 326(2) and 327(6) must equally apply to the interpretation
of constitutional provisions, particularly those entrenching fundamental rights and freedoms.

48 See A. Oshea (ed) International law and the Bill of Rights (2004) 7A-8, para. 7A2.
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3.3.3 The Application of International Law as a Result of the Rise of Worldly Judges

Incorporation and consistent interpretation aside, the developing influence of international law
in the national legal system seems to arise from the general amenability of local judges towards
the international legal system, regardless of whether the applicable rules of international law
are strictly binding on the sitting judge. There is an emerging or developing tendency for judges
to view the national legal and human rights systems not as islands unto themselves, but as an
intrinsic part or offshoot of the international legal order. Behind this tendency is a subtle rise of
‘worldly judges’ who view themselves as agents of the international legal order and cherish the
steady influence of international law on the content of domestic court decisions.49 Local judges
consider themselves to be guardians of the international legal system, but the emerging
accommodativeness of the courts is not based on a sense of a legal obligation imposed on them
by the domestic legal system, but is rather predominantly grounded on the persuasive value of
international law. This creates room for domestic deliberation and engagement with
international law without necessarily giving the impression that judges are legally bound to
follow international law.50 Under such an approach to the interpretive role of international law,
local courts are inclined to take ownership of the processes through which international law
creeps into the legal system and to own the outcome or consequences of making decisions based
on it.

In the Zimbabwean context, domestic courts have consistently referred to international law
without necessarily referring to constitutional provisions governing incorporation of
international treaties, the principle of consistent principle or the positive duty to consider
international law when interpreting rights provisions in the DoRs. While this is a promising
development for the harmonisation of domestic and international norms and standards, the
analysis is rarely done in a systematic fashion. Thus, the majority of judges do refer to
international law only when it is convenient for them to do so and rarely refer to how the
Constitution anticipates the application of international law to domestic legal problems. In
essence, the courts’ failure to invoke the provisions of the interpretation clause does not
necessarily negatively affect the role of international instruments in resolving domestic legal
issues as such instruments are usually applied anyway. However, non-reference to the
interpretation clause makes it look like the courts are inventing some mechanism which is not
foreseen by the supreme law of the land when in fact they are required to do so by the very
same law. Thus, the rise of ‘worldly judges’ should complement the current constitutional
regulatory framework for the application of international law in the domestic courts and not act
as the only natural catalyst for inclusive approach to international law in the domestic courts.

3.4 The Peremptory Obligation to Pay Due Regard to All the Provisions of This Constitution,
in Particular the Principles and Objectives Set out in Chapter 2 of the Constitution

Section 46(1)(d) of the Constitution creates two related obligatory duties: first, the duty to pay
due regard to all the provisions of the Constitution, and, second, to pay specific attention to the
principles and objectives set out in Chapter 2 of the Constitution. These duties are related in
that Chapter 2 is part of all the provisions of the Constitution which are referred to in the first
leg of the analysis, and therefore reference to the principles and objectives does not create an
entirely separate duty to consider anything entirely new within the framework of the relevant

49 K. Young, ‘The World through the Judge’s Eye’, 28 AustYBIL 27, 42.
50 E. Benvenisti and G. W. Downs, ‘National Courts, Domestic Democracy, and the Evolution of International
Law’, 20 European Journal of International Law (1009) 59–72.

17



provisions. Below is an explanation of what each of these related duties requires of the
government.

3.4.1 Paying Due Regard to All Constitutional Provisions

This provision entrenches systematic and contextual interpretation. Though context
encompasses aspects such as legal history and drafting history, section 46(1)(d) of the
Constitution restricts context to textual context. Thus, provisions of the Constitution must and
are often understood in relation to and in light of one another (especially when they are
associated) and of other components of more encompassing instrument of which they form part,
drawing on the system or logic or scheme of the written text as a whole. In Mudzuru and Anor
v. Minister of Justice, Legal and Parliamentary Affairs & Others, section 78 of the Constitution,
which protects marriage rights for heterosexuals, was interpreted within the context of sections
81 and 44 of the Constitution.52 Section 81 protects, in a broad way, the rights of the child and
the principle of the best interests of the child. Section 44 imposes on state- and non-state actors
the duty to respect, protect, promote and fulfil the rights and freedoms set out in the DoRs. The
Court then concluded that section 22 of the Marriage Act was inconsistent with the Constitution
as it promoted child marriages which the Constitution seeks to suppress. Similarly, in S v.
Makwanyane and Another,51 section 11(2) of the Interim Constitution of South Africa which
prohibited cruel, inhuman or degrading treatment punishment was interpreted within the
context of other provisions of the Constitution such as the rights to equality and human dignity.
Chaskalson, P proceeded as follows:

[S]ection 11(2) of the Constitution must not be construed in isolation, but in its context, which includes …
other provisions of the Constitution itself and, in particular, the provisions of Chapter Three of which it is
part.  It must also be construed in a way which secures for “individuals the full measure” of its protection.
Rights with which section 11(2) is associated …which are of particular importance to a decision on the
constitutionality of the death penalty are … the right to life, the right to respect for and protection of his or her
dignity, and … the right to equality before the law and to equal protection of the law.  Punishment must meet
the requirements of [these rights] and this is so, whether these sections are treated as giving meaning to Section
11(2) or as prescribing separate and independent standards with which all punishments must comply.52

It is evident from the case of S v. Makwanyane that rights are interdependent and mutually
reinforcing. This explains the approach prescribed in the Constitution which requires courts to
derive the meaning of rights from the constitutional provisions that surround them. If rights and
freedoms are to bear their full potential, they should not be treated as discrete silos, but as
different parts of a continuum. To achieve this end, the Constitution requires courts, when
interpreting fundamental rights or freedoms, to pay due regard to all the provisions of the
Constitution. Reading the Constitution as a single whole enables courts to consider the broad
context within which the interpretation of rights must take place. This affirms the claim that
rights cannot be enjoyed in a vacuum, but in a particular textual context which either broadens
or limits the enjoyment of rights. For example, the provisions regulating the limitation or rights
and derogation from rights during emergencies tend to suggest that a court may not limit rights
at the point of interpretation. Similarly, a close look at these provisions helps the reader identify
both the rights which may not be limited or derogated from under any circumstances and also
identify the criteria that governs circumstances under which rights may be justifiably and
reasonably limited. By reading all the relevant provisions together, a court is more likely to
come to an appropriate interpretation of a right than it would if it had not paid due regard to
other constitutional provisions.

51 1995 (3) SA 391 (CC).
52 Para. 10.
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There is one more point to emphasise in relation to the command to the courts to ‘pay due regard
to all the provisions of the Constitution’. It is that if this phrase is read in its immediate context,
it requires the state to ensure that the meaning given to a right is generally consistent with that
which is given to many other rights. Comparing the terms ‘pay due regard’ in section 46(1)(d)
and ‘take into account’ in section 46(1)(c), it appears evident that the former term creates more
concrete legal obligations than the latter. As stipulated above, the duty to take international law
into account does not strictly impose on the courts the duty to follow international law. On the
contrary, the duty to ‘pay due regard’ to all the provisions of the Constitution, suggests that a
court is duty-bound to interpret and apply human rights in a manner that fulfils the broad vision,
purpose and object of the Constitution as a whole. Construed widely, this duty could also
amount to a reproduction of generous and purposive interpretation of constitutional provisions.

3.4.2 Paying Due Regard to the Principles and Objectives Set out in the Constitution

Entrenched in Chapter 2 of the Constitution, national objectives form part of the guiding
principles of constitutional interpretation. It is essential to realise that national objectives are
prima facie not enforceable, but our Constitution appears to give them a special status than they
have been given under comparative constitutions such as that of India. Yet, they must be
accorded due respect when interpreting a provision in the DoRs. When interpreting the rights
and freedoms in the DoRs, courts and other forums are bound to “pay due regard to the
principles and objectives set out in” Chapter 2. Similarly, section 8(2) of the Constitution
provides that “[r]egard must be had to the objectives set out in this Chapter when interpreting
the state’s obligations under this Constitution and any other law”. As part of Chapter 2 of the
Constitution, section 8(2) states one of the objectives referred to in the interpretation clause. By
stipulating that regard must be had to national objectives when interpreting the state’s
obligations under the Constitution, section 8(2) of the Constitution emphasises the idea that
national objectives play a central role in the interpretation of the fundamental rights and
freedoms enshrined in the DoRs.

By requiring courts to ‘pay due regard’ to the national objectives, section 46(1)(d) has indirectly
incorporated the whole of Chapter 2 into the analytical framework of the interpretation clause.
Where there is an enforceable constitutional right that is intended to protect the same interests
as those protected by the applicable national objective, it is important for the courts to consider
the scope of both the right and the objective when interpreting the former. For instance gender
balance in section 17 of the Constitution should guide the courts in interpreting the equality
clause (section 56(1)–(6) of the Constitution), and the province of culture in section 16 of the
Constitution must be reflected when the courts interpret section 63 of the Constitution. It can
therefore become clear that the Constitution should be understood in its entirety, from national
objectives to human rights guarantees and other constitutional provisions.

3.5 The Discretion to Consider Foreign Law

In paragraph (e) courts “may consider relevant foreign law”. This includes case law and statutes
from other countries. This is however a discretionary provision and courts are allowed to
exercise discretion on whether to take into account foreign law or not. In S v. Makwanyane,
foreign comparative laws were taken into account.55 The Court managed to compare the
attitudes of countries on the death penalty. In its findings, many countries including
neighbouring countries like Namibia, Mozambique and Angola had abolished the death penalty.
By referring to foreign law, courts can have an informed understanding about how a certain
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matter has been dealt with by other countries and, if persuaded, import findings of foreign courts
into our domestic legal landscape. It is important to underline that courts are at liberty not to
refer to foreign court judgments or law. This is because of the use of the word ‘may’ which
indicates that the consideration of foreign law is at the discretion of the sitting judge. With
respect to foreign law, it is patent that such law performs a purely persuasive function in our
domestic courts and the courts will not be at fault if they do not refer to it at all.

3.6 Interpretive Guidelines Given to Courts When Interpreting Legislation or When
Developing the Common Law or Customary Law

3.6.1 The Obligatory Duty to Promote the Spirit of the DoRs

Section 46(2) of the Constitution provides that when interpreting legislation “and when
developing the common law or customary law, every court, tribunal, forum or body must
promote and be guided by the spirit and objectives of this Chapter”. The interpretive role of the
objectives of Chapter 4 is dealt with below. For now, it should be underlined that the spirit of
the DoRs is to be found in the matrix and totality of rights and values embodied in them. Section
46(2) is therefore a source of the indirect application of the DoRs. While the objectives of the
DoRs are generally written down, that is through the letter of the DoRs, the spirit of the same
cannot be reduced to writing and needs to be discerned from the whole of Chapter 4 of the
Constitution and in a manner that does not do violence to the purpose of other provisions of the
Constitution. The spirit of the DoRs is invisible and entitles the courts to second-guess the
legislature and come up with a credible and constitutionally compliant interpretation of
legislation or development of the common law or customary law.

When the constitutionality of legislation is considered, the spirit and objectives may also be
promoted by applying the rule that a reasonable interpretation must be followed that conforms
to the DoRs rather than an interpretation that is inconsistent with the DoRs. This is also referred
to as interpretation in conformity with the Constitution. It can also be observed that the courts
should adopt a purposive approach to statutory interpretation. This is indicated by the phrase
‘spirit and objectives’ of the DoRs. Also, in determining whether or not customary law or
common law should be developed, the courts must promote the spirit and objectives of the
Constitution. This provision applies at all times when interpreting legislation and when
determining the compliance of rules of the common law and customary law with the provisions
of the Constitution. Developing customary law or common law includes a possibility that a
court may attach new meanings to common law or customary law, without necessarily declaring
the relevant rules to be inconsistent with the Constitution and therefore invalid.

3.6.2 The Obligatory Duty to Promote the Objectives of the DoRs

When interpreting legislation or developing customary law or the common law, every court
must promote the objectives of the DoRs. The objectives of the DoRs are not explicitly stated,
but it is suggested that the first port of call in identifying such objectives is section 44 of the
Constitution. Section 44 provides that “[t]he State and every person, including juristic persons,
and every institution and agency of the government at every level must respect, protect, promote
and fulfil the rights and freedoms set out in this Chapter”. ‘This Chapter’ refers to the entire
DoRs. Thus, the overall objective of the DoRs is to ensure that state and non-state actors respect,
protect, promote and fulfil fundamental rights and freedoms. Accordingly, the courts should
interpret legislation and develop the common law or customary law in a manner that ensures
that the rights in the DoRs are respected, protected, promoted and fulfilled. The obligatory duty
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to promote the objectives of the DoRs serves to remind courts that even when dealing with
matters that are purely regulated by legislation, the common law or customary law, the goals
set to be achieved by protecting rights in the Constitution should not be ignored or neglected.
This reinforces the idea of a single unitary legal system drawing inspiration from and controlled
by the Constitution. As observed by the Constitutional Court of South Africa in Pharmaceutical
Manufacturers Association of South Africa: In re: exparte President of the Republic of South
Africa:53

There are not two systems of law, each dealing with the same subject matter, each having similar requirements,
each operating in its own field with its own highest court. There is only one system of law. It is shaped by the
Constitution which is the supreme law, and all law, including the common law, derives its force from the
Constitution and is subject to constitutional control.54

These remarks, and our Constitution, speak of a unitary legal system in which even the
interpretation of statutory provisions should broaden the enjoyment of fundamental human
rights and freedoms. One of the objectives of the DoRs is to ensure that everyone is afforded
the rights and freedoms protected in the Constitution, without discrimination based on
prohibited grounds. This implies that customs, laws and practices which seek to undermine this
goal are likely declared to be inconsistent with the objectives of the Constitution and therefore
invalid. Thus, all statutory provisions that unjustifiably limit the enjoyment of constitutional
rights and civil liberties should be adapted to the demands of the Constitution which requires
pro-human rights approaches to matters regulated by statute law.

4 Conclusion

The discussion above demonstrates that the interpretation clause fits a number of theoretical
models of interpretation into the constitutional interpretive framework. First, by requiring
courts to give full effect to the fundamental rights guaranteed in the DoRs, the Constitution
echoes the elements of a generous interpretation of the constitutional provisions that is
influenced by ideas relating to the interdependence, interrelatedness and mutually reinforcing
nature of human rights. Second, the Constitution requires courts to “promote the values and
principles that underlie a democratic society” based on founding and other social values;
thereby authorising courts to invoke value-based or purposive interpretation of the provisions
entrenching fundamental human rights and freedoms. In most instances, this approach requires
courts to go beyond grammatical interpretation and literalism towards an approach that finds a
place for the unwritten in the written constitution. When courts make decisions that are
inconsistent with these values and principles, such decisions ought to be disregarded for want
of consistency with the Constitution.

Courts also have the peremptory obligation to take into account international law and all treaties
and conventions to which Zimbabwe is a party. Section 46(1)(c) of the Constitution also
indirectly imposes on practising lawyers an ethical duty to refer to all applicable laws to ensure
that the court is acquainted with the relevant international norms when locating the meaning
and scope of the constitutional provision or right in question. Given that there are limited, if
any, sections of the DoRs which do not have corresponding provisions at the international level,
it is highly likely that the interpretation of constitutional rights almost invariably requires the
consideration of equivalent provisions in international law. Accordingly, courts should always
endeavour to interpret fundamental human rights and freedoms in a manner that does not create

53 2000 (2) SA 674 (CC).
54 Para. 44.
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breaches of international law. In addition, the principle of consistent interpretation enshrined in
the Constitution imposes on courts the obligatory duty to follow the dictates of international
law even in circumstances where there is another reasonably feasible interpretation that is
inconsistent with international law. Thus, the courts may not easily depart from the
interpretation that is consistent with international law, in favour of an interpretation that is not
consistent with international law.

The duty to consider all provisions of the Constitution implies that the provisions of the
Constitution must and are often understood in relation to and in light of one another (especially
when they are associated) and of other components of the more encompassing instrument of
which they form part, drawing on the system or logic or scheme of the written text as a whole.
This imperative echoes tremors of both systematic and contextual interpretation. It also
emphasises the idea that rights are not discrete silos and that citizens get adequate protection if
the meaning of rights is derived from the broad textual context of the Constitution. Reading the
Constitution as a single whole enables courts to consider the broad context within which the
interpretation of rights must take place. In addition, by requiring courts to pay due regard to
national objectives, section 46(1)(d) of the Constitution has indirectly incorporated the whole
of Chapter 2 into the analytical framework of the interpretation clause. When there is an
enforceable constitutional right that is intended to protect the same interests as those protected
by the applicable national objective, it is important for the court to consider the scope of both
the right and the objective when interpreting the former.

In the context of interpreting legislation, courts have the duty to promote the spirit and
objectives of the DoRs. The spirit of the DoRs is to be found in the matrix and totality of rights
and values embodied in the DoRs. While the objectives of the DoRs are generally written down,
that is through the letter of the DoRs, the spirit of the same cannot be reduced to writing and
needs to be ‘discerned’ from the whole of Chapter 4 of the Constitution. The spirit of the DoRs
is invisible and empowers the courts to second-guess the legislature and come up with a credible
and constitutionally compliant interpretation of legislation or development of the common law
or customary law. One of the objectives of the DoRs is to ensure that everyone is afforded the
rights and freedoms protected in the Constitution, without discrimination based on prohibited
grounds. Accordingly, customs, laws and practices which seek to undermine this goal are likely
to be declared to be inconsistent with the objectives of the Constitution and therefore invalid.
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2 The Constitutional and Legal Frameworks for the Protection of Women
against Violence in Zimbabwe

Pamela Machakanja,* Deliah Jeranyama** and Eunice Bere***

1 Introduction

Violence against women is one of the most direct expressions of the power imbalances between
men and women. As Kofi Annan once said, “[v]iolence against women is perhaps the most
shameful human rights violation. And it is perhaps the most pervasive. It knows no boundaries
of geography, culture or wealth. As long as it continues, we cannot claim to be making real
progress towards equality, development and peace.”

Besides being a fundamental violation of human rights, violence against women represents one
of the most critical security challenges and is a major factor contributing to poverty; thus
reducing violence against women is key to achieving the Sustainable Development Goals in
particular goals number 1, 3, 5, 10 and 16. According to the Zimbabwe National Statistics
Agency (Zimstats) Quarterly Digest of Statistics for the fourth quarter of 2016, 8,069 women
were raped in 2016; 7,752 cases of rape were reported in 2015, 7,000 cases in 2014, 5,717 cases
in 2013, 5,412 cases in 2012, 5,446 cases in 2011, 4,450 in 2010.1 This translates to 22 women
being raped daily or an equivalent of one woman being abused every 75 minutes and an average
of 646 women being sexually abused monthly. Findings by Zimstats and the United Nations
Children’s Educational Fund (UNICEF) also indicate that one in three girls is raped or sexually
assaulted before they reach the age of 18. These gross violations of women and children’s rights
come against the backdrop of the government of Zimbabwe having enacted the Domestic
Violence Act [Chapter 5:16] in 2007, initially viewed as the most progressive law aimed at
protecting women against gender-based violence.

2 Background

Zimbabwe is signatory to the international human rights frameworks for women’s rights.
Zimbabwe ratified the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) in 1991 which is considered as the women’s bill of rights. Under this
Convention states have the obligation to review their legal systems in order to end
discrimination and to establish institutions that protect women. As part of the obligations,
CEDAW allows for the monitoring of compliance and receives complaints from the signatory
states. However, Zimbabwe is not yet a party to the CEDAW’s Optional Protocol of 2000 which
allows the CEDAW Committee to receive and consider complaints from individuals or groups
from member states. Zimbabwe is also a signatory to the Beijing Declaration of 1995, the
Protocol to the African Charter on Women’s Rights of 2003 and the SADC Protocol on Gender
and Development of 2008.

* Interim Deputy Vice Chancellor, Director, Research and Innovation, Africa University, Mutare, Zimbabwe.
** Human rights professional and researcher.
*** Researcher/Lecturer, College of Business, Peace, Leadership and Governance, Africa University.
1 ‘One rape per hour – Zimstat’, Zimbabwe Situation, 30 April 30 2017,
<http:www.zimbabwesituation.com/news/zimsit-m-one-rape-per-hour-zimstat/>.
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3 Objectives and Research Questions

The objectives of this study are to:

analyse the existing constitutional provisions and legal frameworks for the protection
and enforcement of women’s rights in Zimbabwe;
review the constitutional and legal gaps in the implementation of laws aimed at
preventing and eliminating violence against women; and
suggest intervention strategies to empower and eliminate violence against women.

The research was guided by the following questions:

What are the existing constitutional provisions and legal frameworks that allow for the
protection and enforcement of women’s rights in Zimbabwe?
What are the constitutional and legal gaps that infringe on the prevention and
elimination of violence against women?
What strategies can be adopted to empower and eliminate violence against women?

4 Significance of the Study

The study provides a major academic contribution to the debates on the justification or
validation of women’s rights both from a theoretical and practical point of view. The study is a
significant step in analysing the role of courts or law enforcement agencies in the effective
implementation of laws that protect women and girls from all forms of violence as enshrined in
the Constitution of Zimbabwe. The study also provides deeper insights in promoting awareness
on the protection and enforcement of women’s rights by recommending remedies to flaws in
the prevailing legislative laws in Zimbabwe in four areas, namely:

a) by making reference to comparative and international best practice;
b) by providing evidence that shows that the protection of women’s rights is imperative to

the improvement of women’s status, their respect and dignity, and eradication of
poverty;

c) that the law is an essential instrument to ensure the enforcement of women’s rights as
most of these criminal acts take place behind closed doors, and victims are often
reluctant to report incidents because of shame, fear of appraisal or because of lack of
visible alternatives to their prevailing situation;  and

d) that there is always need for legislative and judiciary reforms aimed at better protecting
women’s rights and recognition of the inherent dignity and worth of each human being.

The increased knowledge on legal rights and service providers also brings long term benefits to
women for responding to gender-based violence as their constitutional right. The study also
contributes to the notion of transformative constitutionalism that provides for new or alternative
policy perspectives thereby contributing to the work of both civil society and government
engagement in efforts towards effective promotion of women’s rights and gender equality in
Zimbabwe. Of significance, the study provides policy recommendations to strengthen women’s
capacities for peacebuilding which include ending violence and discrimination and
opportunities to secure appropriate redress where rights relating to gender have been violated.
Thus, taking into account the importance of pursuing both curative and preventive strategies,
the research study underlines the need for multi-sectoral, multi-level and multi-actor
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approaches, thereby strengthening the capacity of organisations that defend and enforce policy
implementation towards zero tolerance of gender-based violence in Zimbabwe.

5 Conceptual and Theoretical Framework

The novelty and necessity of this research is in the sense that it is informed by the theory of
transformative constitutionalism. In the context of this research, transformative
constitutionalism is to be understood as the provision of dynamic changes founded on historical
processes of women’s suffrage and the fight for women’s rights as human rights and justice.
The transformative nature of the 2013 Constitution is highlighted in the fact that it is founded
on the values and principles that recognise the inherent dignity, equality and worth of human
beings, which provides a concrete theoretical foundation upon which the promotion and
protection of women’s rights can be practically implemented and enforced through institutional
and societal systemic changes. For example, the judicial system and legislative laws in
Zimbabwe recognise women’s rights as human rights and the promotion of equality for all
through creating a conducive environment for peace, coexistence and development
opportunities for all, irrespective of sex, race, ethnicity, class, religion or belief.

Central to the goal of the proposed transformative constitutionalism is bridging the gap between
past injustices and today’s realities in women’s lives in a liberated contemporary Zimbabwe.
This also calls for change of mind-sets as well as attitudes and behaviour in the way women are
treated in both the private and public spheres. This also implies bringing about changes in laws
that oppress and dominate women and make them vulnerable, thereby perpetuating inequalities
in society. Transformative constitutionalism and the process of constitution making becomes
very critical in putting in place laws that can create new spaces for both men and women
founded on the values and principles of human rights, dignity and equality. It also means giving
voice to women and enabling them to access justice and ensuring that government puts in place
appropriate measures for redress where women’s rights are violated. The empowering nature
of the transformative constitutionalism and constitution making process will help women have
the power to reclaim their legitimacy as active participative agents of change within the private
and public spaces as expected by society and traditional institutions in Zimbabwe. This
transformative approach to the processes of constitution making and constitutionalism becomes
imperative in the formation of knowledge, values, norms and practices that will empower
women for sustainable gender equality and gender justice at both personal and societal levels.

6 Methodology

The research employed qualitative research methods which took into account the complex and
contested cultural and contextual differences in the nature of causes and issues and narratives
around violence against women. According to the UN Declaration on the Elimination of
Violence Against Women, violence against women is “any act of gender-based violence that
results in, or is likely to result in, physical, sexual or psychological harm or suffering to women,
including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring in
public or in private life’2. Data was collected from organisations that work with women, human
rights organisations, government institutions and agencies including legal institutions and
associations that deal with women issues. Data was also collected from individual women who
had experienced different forms of violence. Purposive sampling was utilised to identify
relevant informants who have an understanding of the interpretation of the 2013 constitutional

2 UN General Assembly, Declaration on the Elimination of Violence against Women (A/RES/48/104).
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provisions in the context of women’s rights and human rights. To complement primary data,
secondary data was collected through analysis of the Zimbabwean Constitution, enacted laws,
enforcement mechanisms and case analysis. Given the time constraints and limited resources,
much of the research was done through literature review and document analysis highlighting
the limitation of the study as different categories of vulnerable women would have strengthened
the validity of the study. Presentation of results was based on themes derived from the research
objectives, research questions and relevant emerging issues.

7 Findings

This section provides the findings that came out of the data collected from various organisations
as well as analysis of the frameworks that aim at protecting women against violence in
Zimbabwe. Findings are presented in themes which were derived from the research objectives
as well as other emerging issues that were selected from the study findings.

7.1 Constitutional Provisions and Supporting Legal Frameworks

Zimbabwe’s commitment towards the participation and empowerment of women has been
explicitly expressed through the constitution making process of 2013. The 2013 Constitution
was created on the founding values and principles of fundamental human rights and freedoms
and gender equality among many others. The current transformative Constitution provides
better protection and visibility to women’s rights than the previous Constitution. The specific
provisions for the promotion, protection and enforcement of women’s rights in Zimbabwe
include the following:

Section 17 is dedicated to gender and urges the state to promote the full participation of
women in all spheres on the basis of equality with men. The section addresses access to
resources, elimination of gender based discrimination in policy, law and practice, the
protection of women and girls from domestic violence, as well as protection of girls
from marriage. The section also provides that both genders must be equally represented
in all institutions and agencies of government and women must constitute half of all
members of established commissions.  The government is currently working on
rationalising all commissions since most of them are male dominated.
Section 80 focuses on the rights of women and highlights the provision for equal
opportunities, in political, social and economic activities. It also grants women the same
rights as men regarding custody and guardianship of children. Previously, the
Guardianship of Minors Act3 was biased towards women, granting automatic custody
rights to women, whilst men were restricted to guardianship and access rights. The
section also provides that all customs, traditions and cultural practices that infringe the
rights of women are void. Women have been vulnerable to all sorts of harmful
traditional practices such as early child marriages, forced marriages and genital
mutilation.
Section 85 buttresses the enforcement of fundamental human rights and freedoms by
the courts, and granting of appropriate relief and compensation where one’s rights have
been infringed.
Section 78 of the Constitution is on marriage rights. It provides that every person who
has attained the age of 18 years has a right to found a family and that no person can be

3 Guardianship of Minors Act [Chapter 5:08] (14/2002).
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compelled to enter into a marriage against their will. Women have often been forced
into marriage and this section prohibits that.
Section 245 calls for the establishment of the Gender Commission whose mandate is to
ensure gender equality, investigate violations and take action. Section 246 mandates the
Commission to conduct research into issues relating to gender and social justice and
recommend changes to laws and practices which lead to discrimination based on gender.

Due to the acknowledgement that women and girls are often victims of social and economic
injustice, it was imperative that legal frameworks and policies be enacted to ensure their
protection. These constitutional provisions have been promulgated in various subsidiary
legislation, which include the following:

i. Domestic Violence Act [Chapter 5:16]

This is an Act to make provision for the protection and relief of victims of domestic
violence. The definition of domestic violence, under the Act, is very wide and includes
abuse derived from any cultural or customary rites or practices that discriminate against
or degrade women, such as forced virginity testing, female genital mutilation, pledging
of women and girls for purposes of appeasing spirits, abduction, child marriages, forced
marriages, forced wife inheritance and other such practices.

ii. Marriage Act [Chapter 5:11]

The Act provides for laws relating to solemnisation of civil marriages. Section 20
provides for the circumstances under which a minor may marry and section 21 states
that the marriage of a minor without consent is voidable. Section 22 states that no boy
under the age of 18 years and no girl under the age of 16 years shall be capable of
contracting a valid marriage except with the written consent of the minister. This means
that a girl may marry at 16 or less and a boy at 18 or less provided that the minister has
consented. The Act goes on further in section 22(2) to state that if a girl or boy goes on
to contract a marriage without the consent of the minister, such marriage can be
considered as desirable and in the interests of the parties and the minister may validate
it in writing. In other words, the minister may retroactively validate a marriage of
minors. These sections have been fuelling child marriages.

iii. Termination of Pregnancy Act [Chapter 15:10]

The Act provides for laws relating to abortion and defines circumstances in which a
pregnancy may be terminated  which are: where the continuation of the pregnancy so
endangers the life of the woman concerned or constitutes a serious danger of permanent
impairment of her physical health that the termination of the pregnancy is necessary to
ensure her life or physical health; where there is serious risk that the child to be born
will suffer from a physical or mental defect of such a nature that he will be seriously
handicapped; and where there is reasonable possibility that the foetus is conceived as a
result of unlawful intercourse.

iv. Customary Marriage Act [Chapter 5:07]

The Customary Marriage Act does not provide for age of marriage, thereby giving
leeway for child marriages. Section 5 of the Act states that if the guardian of a woman
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withholds consent to marriage, a magistrate may be approached for consent. The basis
of having a guardian is that an African woman prior to the Legal Age of Majority Act
of 1982 was viewed as a perpetual minor needing a guardian all her life. Section 5(1)(b)
states that the magistrate may fix marriage consideration in consultation with the
guardian of the woman. Section 3(1) states that for a customary law marriage to be
considered valid, it has to be solemnised. This has placed many women married under
customary law in a difficult position because not all marriages contracted under
customary law have been solemnised. This causes problems especially at the
termination of the unregistered customary law union (UCLU). Courts have used the
principles of unjust enrichment or tacit universal partnership to distribute property
acquired in an UCLU.4 The courts will only resort to using any one of the two principles
if the plaintiff proves that despite being married under customary law, their case should
be determined using general law. This necessitates the invoking of the choice of law
process as laid out in the Customary Law and Local Courts Act Chapter 7:05. At the
magistrate court level, some magistrates are erroneously using the Matrimonial Causes
Act to distribute property in UCLUs. The Matrimonial Causes Act does not apply to an
UCLU since it is not solemnised. The correct procedure is to invoke the choice of law
process and if a determination is made that the case should be dealt with using general
law, the next issue would be whether or not the property to be distributed falls within
the monetary jurisdiction of the magistrate’s court. If it does, the court should then use
either the principle of tacit universal partnership or unjust enrichment to distribute the
property. If it falls outside the monetary jurisdiction of the magistrate’s court, such case
has to be heard at the High Court which has inherent jurisdiction. Several judges have
called for an amendment to the laws of Zimbabwe to deal with this anomaly. For all
intents and purposes a wife in an UCLU is no different from one with a marriage
certificate but she faces prejudice by virtue of the fact that her UCLU is not solemnised.

v. Criminal Law (Codification and Reform) Act [Chapter 9:23]

Section 70 of the Criminal Law (Codification and Reform) Act provides that any person,
who has sexual intercourse with a person below the age of 16 years with or without their
consent shall be charged with rape or aggravated indecent assault or indecent assault.
The law differentiates between consensual and non-consensual sexual activity with a
child. The crimes of rape, aggravated indecent assault and indecent assault cover non-
consensual sexual assaults upon a child, but the law provides that a child under 12 is
deemed incapable of consenting to sexual activity for the purposes of these crimes.
There is an inconsistency in the Criminal Law Codification and Reform Act relating to
the age of consent.

vi. Children’s Act [Chapter 5:06]

The Children’s Act was enacted to provide for the general welfare of children. Among
other issues, the Act provides for the protection of children from physical and mental
violence, neglect, injury, abuse and maltreatment, in line with the requirements of the
Charter. The Children’s Act is currently under review and a Draft Bill is in place.

4 Mandava v. Chasweka HH-42-08; Ntini v. Masuku HB-69-03; Muchapondwa v. Madake HH-32-06; Feremba
v. Matika HH-33-07; Kazuva v. Dube H9-119-10; Matibiri v. Kumire 2000(1) ZLR 492; Jengwa v. Jengwa
1991(1) ZLR 121; Chapeyama v Matende and another 1999(1) ZLR 534; Marange v. Chiroodza HH-130-02;
Chikavanga v. Kuyeri and another HH-319-12. See also WLSA position paper on harmonisation of marriage laws
and equality in marriage.
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vii. Married Persons Property Act [Chapter 5:12]

The marriage regime in Zimbabwe is currently that of out of community of property,
except for marriages entered into before the 1 January 1929. For those who wish to enter
into in-community of property marriages, the major impediment is that of the excessive
marital power that is bestowed to a husband during the subsistence of a marriage. A
husband can alienate property, encumber it or sell it and the wife has no recourse. It
would seem prudent to specifically provide that the marital power is excluded from an
in-community of property marriage so as to encourage those who want to enter into such
a marriage to do so. This would mean that both wife and husband have equal power
over their assets during the subsistence of a marriage. Even in instances where there is
marriage out of community, courts have stated that the notion of a husband or wife
selling immovable property during the subsistence of a marriage just because it is
registered in their sole name is untenable.5

viii. Deceased Estates Succession Act [Chapter 6:02] and Administration of Estates Act
[Chapter 6:01]

Inheritance of immovable property falls under either customary law as governed by the
Administration of Estates Act as amended or general law as governed by the Deceased
Estates Succession Act. Section 3A of the Deceased Estates Succession Act states as
follows: “The surviving spouse of every person who dies wholly or partially intestate
shall be entitled to receive from the free residue of the estate, the house or other domestic
premises in which the surviving spouse as the case maybe lived immediately before the
person’s death.”

In the Administration of Estates Act, due to the fact that under customary law a man
may have more than one spouse, the legal position is that the surviving spouse(s) is
entitled to the following: “Where they live in separate houses, each wife should get
ownership of or if that is impracticable, a usufruct over, the house she lived in at the
time of the deceased’s person’s death, together with all household goods in that house”,6

or “Where the wives live together in one house at the time of the deceased person’s
death, they should get joint ownership of or; if that is impracticable, a joint usufruct
over the house and the household goods in that house.”7

If a deceased person had one wife then she will be entitled to the following: “Ownership
of or, if that is impracticable, a usufruct over the house in which the spouse lived at the
time of the deceased person’s death, together with all household goods in that house.”8

The phrases “lived immediately before the person’s death” and “lived in at the time of
the deceased person’s death” have created challenges in implementation to the extent
that women are losing their right to inherit the house because they were not living in the
house at the time of the death of the deceased. However, due to the changing family
dynamics, there are numerous situations that now exist due to migration. Due to the
nature of Zimbabwe’s patriarchal society, it is not uncommon to find a woman living
the larger part of her married life in the rural areas especially during the planting and

5 Muswore v. Makanza HH-16-05.
6 Section 68F (2)(c)(i).
7 Section 68F (2)(c)(ii).
8 Section 68(d)(i).
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harvesting season. She may go to the urban home on occasion. Assuming that her
husband dies whilst she is in the rural area, a restrictive interpretation of the law may
mean that she was not living at the urban home at the time of death and therefore that
particular home will not be inherited by her. This situation may also affect women in
polygamous unions who may both be predominantly staying in the rural areas but going
to the urban home occasionally, usually in turns. Suppose wife A is at the urban home
at the time of death and wife B is in the rural areas, a restrictive interpretation will mean
that wife B was not living at the urban home immediately before death and thus would
stand to lose. And yet another scenario is where lodgers live in the urban home whilst a
husband and wife stay in the rural area and survive on the rentals. Should one spouse
die, again it would mean that they do not qualify to inherit the immovable property by
virtue of the interpretation of the legal provisions.

ix. Guardianship of Minors Act [Chapter 5:08]

This Act covers custody and access in addition to guardianship. It covers parental rights
and responsibilities in respect of these issues. Section 3 of the Act effectively provides
that the father of children born in wedlock is their guardian. This offends against the
equality provision in the Constitution as well as international human rights which
require that men and women have equal rights and responsibilities over their children.
Section 5(1) of the Act also violates the constitutional provisions on equality and the
need to consider the best interests of the child. It provides that “where either of the
parents of a minor leaves the other and such parents commence to live apart, the mother
of that minor shall have the sole custody of that minor until an order regulating the
custody of that minor is made” by the Court. These sections need to be amended to give
equal rights and responsibilities to the father and mother of a child with the overriding
consideration of the best interests of the child.

x. Deceased Persons Family Maintenance Act [Chapter 6:03]

The Deceased Persons Family Maintenance Act provides some protection for the needs
of the family of the deceased who may be disadvantaged by the laws on intestate and
testate succession. It applies to the estates of all people regardless of their type of
marriage. The Act then provides that any dependent of the deceased may make an
application for an award of maintenance from the net estate of the deceased.9 The Act
gives a definition for net estate which means all the property after paying off creditors.10

This includes the matrimonial house and household goods which the Administration of
Estates Amendment Act and the Deceased Estates Succession Act in some cases
stipulate that they should be inherited by the surviving spouse.

xi. Maintenance Act [Chapter 5:09]

The Maintenance Act provides for the making of orders for maintenance of dependent
persons and for the enforcement of those orders. Parents are primarily and jointly
responsible for the maintenance of their children until the children attain the age of
majority or become self-supporting. Where the parent(s) are deceased, the children are
to be maintained from the estate of their parent(s) in line with the Deceased Persons

9 Section 3(1).
10 See section 2 (1).
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Family Maintenance Act [Chapter 6:03]. This includes adopted children and children
born out of wedlock.

7.2 Forms of Violence against Women

Having identified the constitutional provisions and legal instruments that Zimbabwe has put in
place to curtail violence against women as well as improve women’s access to justice, it was
very critical for this study to also identify the most common issues that have continued to affect
both rural and urban women and girls across Zimbabwe thereby resulting in the development
of the above instruments. Data collected from organisations that deal with women’s issues
revealed that while efforts are continuously made to curb violence against women’s social,
economic, cultural and political rights and ensure access to justice, cases are still brought up to
their attention. These include cases of sexual abuse, maintenance issues, birth registration, child
custody, as well inheritance issues.

7.2.1 Sexual and Physical Abuse

An interview with the Justice for Children Trust revealed that although there are various well-
drafted legal frameworks, abuse is still on the increase both towards women and girls, with 164
cases reported through their Harare offices in 2014. This concern was also raised by the director
of the Zimbabwe Women’s Bureau who further indicated that women are facing sexual abuse
at work places, churches and institutions of higher learning. Of importance to note is the reality
that in many cases sexual transactions are requested by either male bosses for contract renewal
in return, spiritual fathers who are better known as papas in some religious circles or lecturers
who threaten to fail female students if they turn down the request. The intensity of this form of
abuse was also confirmed by statistics compiled and presented by Musasa Project at an All
Stakeholders Conference on 25 November 2016 in which 42, 40, 37 and 94 rape cases were
reportedly brought through the organisation’s Bulawayo, Chiredzi, Gweru and Harare offices
respectively implicating those entrusted with authority and power who take advantage of some
women because of the dire circumstances they may find themselves in and just due to fear and
limited knowledge about their rights.

Despite having the Domestic Violence Act in place, findings revealed that many women and
girls continue to experience physical abuse in the form of harassment and beatings from family
members and partners for trivial reasons or as a way of some men wanting to exercise their
power over women. In many cases, as indicated by a member of the Zimbabwe Women’s
Lawyers Association, the patriarchal nature of our culture still influences how men relate to
women, and this has played a part in the rise of sexual and physical abuses and violence against
women. This has continued to happen to such an extent that society has not only almost
legitimised such acts by dressing them up as common misunderstandings which every woman
should get used to but has seen family support structures, particularly aunts and uncles, even
covering up for their relatives or threatening victims when they decide to speak up and seek
legal action or redress. Because many women remain dependent on men economically, this
further compromises their ability to challenge such men, opting to remain in abusive
relationships for survival or for the sake of their children.

7.2.2 Birth Registration

While section 81(b) of the Zimbabwe Constitution emphasises that every child has the right to
be given a name and a family name, some women have literally failed to access birth certificates
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for their children, particularly the single mothers. As it is biologically true that “every child has
a father”, there are trends of the non-fulfilment of this reality. An interview with an organisation
whose mandate is to protect and fight for the rights of women through assisting them in
accessing birth registration reported an increase in such cases. While stressing an example of
the cases that come through the organisation’s desk, polygamous marriages have also
contributed to women failing to attain certificates for their children. Sharing an experience in
an interview, it was revealed that the organisation was in the process of acquiring birth
certificates for the remaining 20 children whose father has six wives and 48 children.

7.2.3 Maintenance Issues

Women have often suffered from the demands of single parenthood whenever maintenance
issues are of concern. While it takes two to create a child, women and often young girls are left
to look after babies whenever the fathers of the children choose to deny responsibility or
abandon them. Difficulties emerge when the needs of the child need to be taken care of by the
single parent. While such issues are taken lightly by others, Justice for Children Trust has
recorded a total of 2,900 cases that were brought to its attention in 2014 while Musasa Project
has also recorded a total of 1,836 cases: Bulawayo 930, Chiredzi 216, Gweru 537 and Harare
153. The slight difference in the total numbers of cases confirms the prevalence of violence
against women despite the provisions of the Domestic Violence Act. This indicates how women
in Zimbabwe are still disadvantaged despite the Maintenance Act which is operational.

7.2.4 Economic Vulnerability

The informality of the Zimbabwean economy has reportedly seen several women becoming
economically vulnerable. This is due to the reality that it is the women who are mostly engaged
in informal street trading or vending in order to take care of their families or supplement the
husband’s income. In an interview with one of the informants, concern was raised that women
had been negatively affected by the recently held Tajamuka demonstrations which resulted in
many street vendors, who are often women, losing their items and never able to regain their
wares after they were either confiscated by law enforcement agencies or vandalised. It was
indicated that at most these demonstrations resulted in serious damage to property,
displacement of street vendors from their vending points as well as looting of vendors’ goods.
Although such kinds of destabilisations are never specifically targeting women, the disruptions
have proved to be one of the forms of violence that continue to face the Zimbabwean women.
Further, this kind of violence often goes unreported since the victims often cannot identify any
specific offender.

Another silent but disempowering consequence of economic vulnerability is the lack of
confidence in oneself which further results in women not coming out to possess critical
positions when opportunities are presented to them. In many instances, women find themselves
being spectators whose decisions are dictated to them by those in strong financial positions.
This has resulted in very low esteem in women who therefore continue to lag behind and are
unable to drive change or transform their lives.

7.3 Existing Legal Instrument Inconsistencies and Gaps

Another critical step that is important whenever laws and policies are put in place is
implementation. For the Constitution to be effective and possibly yield success stories there
should be no antagonistic policies or legal frameworks; thus the need for alignment whenever
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inconsistencies are noted becomes imperative. This is to ensure that no inconsistencies exist as
contradictions in interpretation of policy or legislation create misunderstandings which cause
implementation to become disjointed or contested where a certain law is overridden by the
Constitution as it is the supreme law. This has also been the centre of discussion by Dziva and
Mazambani11 who note how some legal frameworks protect girls from marrying boys without
considering how the same frameworks expose the girl child to manipulation. Some of the
notable inconsistencies which have also blocked both social and economic justice include:

7.3.1 Marriage Act, Children’s Act and Criminal Law [Codification and Reform] Act

Section 78 of the Zimbabwe Constitution has set the age of marriage at 18 years. This is
inconsistent with the Marriage Act which has set the age of marriage at 16 for girls and 18 for
boys, which further discriminates against women. Section 70 of the Criminal Law (Codification
and Reform) Act provides that any person who has sexual intercourse with a person below the
age of 16 years with or without their consent shall be charged with rape or aggravated indecent
assault or indecent assault. The law differentiates between consensual and non-consensual
sexual activity with a child. The crimes of rape, aggravated indecent assault and indecent assault
cover non-consensual sexual assaults upon a child, but the law provides that a child under 12 is
deemed incapable of consenting to sexual activity for the purposes of these crimes. There is an
inconsistency in the Criminal Law Codification and Reform Act relating to the age of consent.
Section 64 provides that the crimes of rape, aggravated indecent assault or indecent assault are
committed if the victim is of or under the age of 12 whereas section 70 says that these crimes
are committed if the victim is below the age of 12.

The table below explains the current Zimbabwean age of sexual consent in detail:

Age Provision in terms of the law
Girls under the age of 12 In terms of section 63(2) of the Criminal Law

Code, sexual intercourse with a girl below the
age of 12 constitutes a crime of rape.

Girls between the ages of 12 and 14 Subsection (2) of section 64 provides that a
person accused of engaging in sexual
intercourse with a girl of above the age of 12
but below 14 years shall be charged with rape
unless there is evidence that the girl was
capable of giving consent to the sexual
intercourse and gave her consent thereto (in
this case the perpetrator faces a lesser charge
of having sexual intercourse with a young
person).

Girls between the ages of 14 and 16 Sexual intercourse with a girl of between the
ages of 14 and 16 with her consent constitutes
the crime of having sexual intercourse with a
young person.

Girls between the  ages 16 and 18 Currently it is not an offence to have sexual
intercourse with a girl of 16, with her consent.

11 C. Dziva and D. Mazambani, ‘The Constitutional Court Ruling against Child Marriages in Zimbabwe: A
Landmark Decision for Advancing the Rights of the Girl Child’, 33 Eastern Africa Social Science Research Review
(2007) 73.
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7.3.2 Sexual Consent and Marital Consent

Section 64 of the Criminal Code provides that a person accused of engaging in sexual
intercourse with a girl of above the age of 12 but below 14 years shall be charged with rape
unless there is evidence that the girl was capable of giving consent to the sexual intercourse and
gave her consent thereto. This therefore means that the age of sexual consent in Zimbabwe is
12 years. According to the same Act, it is not an offence to have sexual intercourse with a
person above the age of 16 years with his or her consent. On the other hand, by virtue of section
78 of the Constitution, consent to marriage is pegged at 18 years. This means that young people
are allowed at law to indulge in sex at ages as early as 12 years, but are prohibited from getting
married until they are 18 years of age.  There is need for a review of the age of sexual consent
in Zimbabwe, taking into consideration global trends. Equating the age of sexual consent to the
age of consent to marriage can be tantamount to turning a blind eye to the reality that children
are indulging in sexual activities early. Yet, setting the age of sexual consent too low might
leave children vulnerable to sexual predators and paedophiles.

A topical case that raised so much concern is a Beitbridge man who went after young girls
below 16 years and stayed and had sexual intercourse with them until they turned 16 years or
more before releasing them. Due to the absence of a law that could be used to convict him since
they were consenting to sex, the man was instead charged with kidnapping and sentenced to
four years, a verdict which was later nullified by another female magistrate. Further the
criminal law does not criminalise some customary practises that promote child marriages such
as kuzvarira,12 kuripa ngozi13and chimutsamapfihwa.14 Again, the Customary Marriage Act is
silent on the age of consent and marriage. Women are therefore vulnerable to early and forced
marriages, in contravention of the Constitution which prohibits these harmful cultural practices
in section 80(3). While cultural values and practices are important and should be promoted and
preserved at every level, the transformative context of the current Constitution advocates the
promotion of cultural values and practices that enhance the dignity, respect, well-being and
equality of all citizens including women and children.

7.3.3 Marriage Rights

Zimbabwe recognises three types of marriages which are civil law union covered under the
Marriage Act [Chapter 5:11] and the registered and unregistered law unions covered under the
Customary Marriage Act [Chapter 5:07], although the country offers limited recognition to
unregistered customary law unions. Despite recognition of these marriage types, the civil law
union seems to be more recognised especially in the event of dissolution of the marriage through
death of a spouse or death. This leaves women in registered and UCLUs at a disadvantage with
the law. Section 3(1) of the Customary Marriage Act states that for a customary law marriage
to be considered valid, it has to be solemnised. This has placed many women married under
customary law in a difficult position because not all marriages contracted under customary law
have been solemnised. This causes problems especially at the termination of the unregistered
customary law union. One of the major clauses that was referred to by informants of this study

12 This is as practice in which parents pledge their daughters soon after birth although they bring her up until
marriage age.
13 This is a spiritual appeasement practice in which a virgin is given away as compensation for a murdered person
by the perpetrator.
14This describes a girl who is given away to her aunt’s (father’s sister) husband after the death of the aunt.
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is the clause in the Children’s Act [Chapter 5:06] where ‘guardian’ is defined as including even
the husband of the girl who would have married below the age of 18 years. This does not only
seemingly legalise the marriage of children under the age of 18, but also presents the perpetrator
as a guardian of the married child.

7.3.4 Married Persons Property Act and Matrimonial Causes Act

There are some notable inconsistencies between the two Acts. While Section 26 of the
Constitution makes provision for equality in and at dissolution of marriage by providing for a
formula for distribution of property upon divorce, there is no universality in how courts have
distributed property particularly when one of the spouses had made non-monetary
contributions. In some cases such as Muswere v. Makanza,15 the court ruled that the husband
had the right to sell the property without the consent of the wife unless she could have provided
evidence that she had directly/indirectly contributed to the acquisition of the property.

7.3.5 Enforcement

Although the state has enacted the Domestic Violence Act, there still exist challenges in the
enforcement. The study revealed that in the process of delivering protection order papers,
perpetrators tend to escape reception of the paper work, and this defeats the interim order which
should protect the complainant up until the dates of court hearing. Legally, once the accused
receives the protection order papers, the interim order which is meant to protect the complainant
until the court judgement is heard becomes valid. A given example is that of a man who hid his
identity from the police officer who had come to serve him with protection order papers. His
wife heard him deny his identity but could not come out and confirm her husband’s identity to
the police officer. This resulted in the man escaping reception of the paper work, and thereby
blocking the whole process of the protection order application. This therefore implies that once
the perpetrator escapes reception of the protection order paper, the complainant will be at
greater risk of being accused even more since the former (perpetrator) will be aware of the
intentions of the latter (complainant).

7.3.6 Termination of Pregnancy and Reproductive Rights Regulatory Issues

It is illegal to terminate a pregnancy in Zimbabwe, except as provided by the Termination of
Pregnancy Act which permits it only in the case of rape, extreme deformity and incest. Despite
the clear exceptions, a gap was identified in the response rate of pregnancy termination
following rape. Termination is only permitted after all evidence to prove the rape has been
produced and meticulously verified. During the fact finding and verification process, the
pregnancy will be growing beyond termination stage. One unique case that has been recorded
is the Mildred Mapingure case of 2006 in which she eventually gave birth to a child she
conceived through rape owing to the failure to ensure timely termination of the pregnancy. In
her case, no contraceptive drug was administered to Mapingure let alone advice on alternative
means to access the drug, which is a sign of negligence. She had to sue the justice system for
damages for the delays which hampered termination of her pregnancy. However, social class
plays a very big role in influencing the speed at which a reported rape case gets a judgement.

15 Muswere v. Makanza 2004 (2) ZLR 262(H).
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What this means is that those who are poor and merely rely on the course of justice processes
sometimes have their cases silenced without any justice rendered.

7.4 Barriers Infringing on the Protection of Women’s Rights

7.4.1 Corruption

Corruption is one of the cancerous challenges that continue to directly undermine efforts to
protect women from all forms of violence as well as access to economic and social justice. In
this study, corruption was identified as one of the day-to-day realities that is creating barricades
on women protection and access to economic and social justice despite the availability of legal
instruments that have been in place. Examples that were raised during data collection were how
women who own pieces of land sometimes have their land invaded and still fail to have the
invaders evicted despite having been granted an eviction order by the courts. In such incidents,
the police are often implicated in getting bribes for them to relax and ignore the need for
assistance to evict the invaders. Again, there are incidents of disappearance of evidence or paper
work from the court records, especially when a case involves a highly positioned person in
society or those holding positions of authority. Most commonly, this often happens in relation
to rape or domestic violence cases where in some cases informants narrate cases of intimidation
or further victimisation. This was reported as a factor which does not only block women from
accessing justice but also kills their confidence in the justice system. In a different revealed
case, informants narrated that women have also been the subject of injustice when they have
their goods for sale raided by the municipal police, in particular fruit and vegetables whose
shelf life is very short. They will then be asked to recover them at the municipal offices.
However, upon getting there, one would be told that the items cannot be located, or that the one
who confiscated the items is off duty. This seemingly subjects women to financial losses which
some have not been able to recover from; hence they see themselves drowned in the cycle of
poverty again. Although, the women accepted that they are aware of the municipal by-laws
which prohibit them from selling in the street, they argued that because of poverty they are left
with limited options as most of them are single parents who need to fend for their children with
the hope of giving them a descent or life.

7.4.2 Cultural Norms and Patriarchy

Section 16 of the current Constitution refers to culture as an important aspect of Zimbabwe’s
heritage which should always be promoted and preserved as it shapes our identity and character
as a people. While cherishing our cultural heritage, values, customs and traditional institutions
culture can be one of the sharp-edged elements that does not only defeat women’s and girls’
efforts to accessing both social and economic justice in many aspects but also exposes them to
verbal abuse and eventually psychological abuse. Research revealed that to a large extent in
many cultures within Zimbabwe, there are some family support figures whose responsibilities
are to provide mutual support, mould families and resolve family conflicts being guided by
cultural norms and values.  As such, when issues that include domestic violence are brought to
their attention, they give advice because all traditional institutions have a mandate to promote
social cohesion, co-existence and prosperity for all people. However, it was observed that
despite these cherished cultural traditions, some of the cultural values have for a long time stood
in the way of justice for some women. For instance, when a wife gets beaten by her husband,
the parents, sisters, uncles and aunts (both her and the husband’s maternal and paternal
relations) often persuade or block the wife from reporting the matter to the police. This has
contributed to the large numbers of domestic violence case withdrawals as indicated in a
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presentation made by a representative of Katswe Sisterhood during an all stakeholders’ meeting
organised by the Zimbabwe Gender Commission on 25 November 2016. This was also
confirmed by a ZWLA member who further indicated that women who step up and report
domestic violence are often subjected to verbal abuse by their husband’s relatives. In some
cases the manner in which conservative patriarchal societies interpret assault or beating of
women by their husbands is that the only reason a wife gets beaten would be that she has done
some wrong. As a result this perception instils a sense of guilt within the victim who then feels
that indeed they were wrong even though at times it might have been a misunderstanding which
could have been settled amicably without one party resorting to violence.

Nevertheless, it is important to note that withdrawals can no longer be made at the police
stations, but instead reasons for wanting to withdraw are presented to the magistrate at the court,
and they will be considered during judgement. While this was a good step to reduce withdrawals
and render justice, the same factor has further subdued women into thinking that reporting
domestic violence is not an option if there are chances of them wanting to withdraw the case
later on. The transformative context of the current Constitution requires that both men and
women respect each other as enshrined in the customary laws of Zimbabwe’s traditional
institutions and values that advocate for the respect of women. As one informant said: “mai
havarohwi, implying that historically women have always been regarded as the bedrock of any
family and should never be beaten but be respected at all times.
However, because of the economic challenges and evolving nature of cultural values, culture
has also influenced the manner in which women are perceived and has also negatively infringed
on women’s access to resources that include land and mine claims. It was revealed that in most
cases women are often requested to form clusters in order to access mine claims, a requirement
which is not usually applied to men. This alone in the view of some women implies that women
are still looked down upon as not strong enough to stand as individuals and succeed in business.
It was revealed that possibly because of how culture has associated women with domestic
chores, there is an assumption that what one man can do requires a group of women to
successfully achieve the same task. While working in groups can enhance social networking it
was the perception of some women that women continue to get smaller allocations of
agricultural land than men. In spite of these divergent viewpoints, the study applauded
government’s efforts to uplift the lives of women through empowerment and protection of
women’s rights by instituting transformative legislative frameworks in accordance with the
current Constitution.

7.4.3 Tedious Paper Work with Financial Implications

In many cases, as indicated by a member of the Zimbabwe Women’s Lawyers Association
(ZWLA), when women repeatedly face  physical abuse they are left with no other option but to
apply for protection orders. Although organisations such as ZWLA have taken the
responsibility to interpret and assist victims to complete the voluminous application forms
required for filing for a protection order, financial costs have also been a barrier. For instance,
to apply for a protection order, one requires four sets of application forms which are not readily
available for free at any office. These application forms are accompanied by commissioned
affidavits, a process which costs an extra USD 4 in addition to the USD 5 cost of filing the
application.
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Form No. of pages Total cost
Application for a protection order DV3 6 10×6=60 cents

Interim protection order DV6 5 10×5=50 cents
Affidavit 1 10 cents
Protection order DV7 5 10×5=50 cents
Total cost per set USD 1.70
Total cost for the required 4 sets USD 6.80

This means that for one to file a protection order, they should part with USD 15.80, an amount
which many are unable to provide. Further, the DV3, DV6 and DV7 forms do not only have
monetary implications but also have too many pages to be fully completed. Section 31 of the
Constitution provides that the state must take all practical measures, within the limits of the
resources available to it, to provide legal representation in civil and criminal cases for people
who need it and are unable to afford legal practitioners of their choice. The Legal Aid Act
provides for representation of indigent persons. The Legal Aid Directorate was established to
give life to both the Constitution and the Act.  However, because of lack of resources, the Legal
Aid Directorate has not been performing its mandate to the fullest. This is an avenue that
indigent women could use, if the department was capacitated enough. Also related to this is the
concern raised by the director of the Zimbabwe Women’s Bureau who reported that the
organisation has engaged the Zimbabwe Revenue Authority (ZIMRA) and the Ministry of
Women’s Affairs, Gender and Community Development in a forum whose objective was to
assist cross-border traders so that they can equally engage in entrepreneurial ventures. Having
raised a concern over Statutory Instrument 64 of 2016 which put women out of the informal
trading industry, particularly the cross borders, it was made clear that the Statutory Instrument
was never going to be reformed. Instead women were advised to apply for permits in
compliance with the current government policy to which many are realised positive gains
through entrepreneurship and creation of jobs thereby improving the quality of personal lives
and those of their families. However, while most women informants appreciated the efforts
taken by government in trying to protect local products, they indicated that the permits cost
USD 30 for a product, a cost which many said they could not afford. This was where the
problem intensified due to the reality that most of the women cannot afford the required amount.
Instead some have resorted to becoming irregular economic migrants, while others have shifted
their focus in terms of what they are now importing.

7.4.4 Language Barriers

While the Constitution together with subsidiary legislation aim at protecting women and
ensuring their access to justice, most of the paperwork which they are required to complete has
non-simplified legal terms that the general citizenry is not familiar with. This challenges the
efforts of women who would have turned to the law for justice. Further, English is the only
language that is used on any application form. Despite having the liberty to present their issues
in any vernacular language to legal practitioners, all applications can only be done in English
as there are no translated versions of the forms into any of the languages used in Zimbabwe.
This does not only scare both rural and urban women off but also instils a feeling of inferiority,
particularly when one fails to adequately express themselves because they cannot understand
the required language of communication.



7.4.5 Persons with Disabilities

Whenever a concern of language barrier is raised, many often connect it to dialects. However,
a number of critical concerns were revealed by this study. Research findings revealed that
persons with disabilities (PWDs) continue to experience gender-based violence of different
forms despite the current Constitution clearly stipulating their rights in Chapter 2, section 22.
According to this section, the government of Zimbabwe recognises the rights of persons with
disabilities in particular their right to be treated with respect and dignity, and that all institutions
and agencies at every level must develop programmes for the welfare of persons with
disabilities, encourage the development of suitable communication, avail adequate resources
and ensure that buildings and amenities are accessible to all persons with disabilities. However,
research findings revealed that most institutions that deal with gender based violence or with
person with disabilities are not adequately equipped to assist the persons with disabilities due
to a number of reasons. The major reason was change of mind-set and attitude towards persons
with disabilities, political will and commitment to mobilise adequate resources and offer them
opportunities that will improve the quality of their lives as well as lack of holistic approaches
to awareness and advocacy regarding the plight and/or potential that people living with
disabilities have. As such, this constituency is systematically left out due to the assumption that
all humans are able bodied and the misperceptions and stereotypes regarding people living with
disabilities.

7.4.6 Restricted Working Schedules

The study found that the ZWLA that provide legal services has established mobile legal clinics
through which they offer free legal advice to women. However, mobile legal clinics cannot
provide adequate services in situations of rape or sexual abuse. Such cases will have to be
referred to the police. In that regard, the Victim Friendly Unit (VFU) was established in 1996
with the aim to render support to victims and also make the environment conducive, private and
friendly. Despite such efforts, the VFU, which is housed under the Zimbabwe Republic Police,
does not operate on a 24 hour basis as intended upon its establishment. This implies that a
woman or girl who has been sexually abused and is in need of the VFU services cannot access
them after normal working hours (1700 hrs). This increases the chances of post-rape
psychological disturbances and depression which have contributed to young women
committing suicide.

7.4.7 Female to Female Brutality

While women are often viewed as mere victims of all forms of violence, the study revealed that
despite the establishment of the VFU within the Zimbabwe Republic Police and court sit-ins by
lawyers, female- to-female brutality is still experienced. This was further confirmed in an
interview with a member of the Zimbabwe Lawyers for Human Rights who reported that female
officers sometimes call fellow female complainants by their cases. This would for instance
result in a female complainant being referred to as “mai vekuda maintenance” which translates
to the “lady who is after maintenance” or “sisi vaya venyaya ye-rape” which translates to “that
sister who has brought forward a rape case”. This being done by fellow women has continued
to contribute to women shying away from the justice system and its processes. The
transformative context of the current Constitution requires that education becomes a priority
for all women and men so as to eradicate ignorance and devaluing of each other as equals before
the law, given that the current Constitution clearly indicates that no law may limit an
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individuals’ right to life, fair trail, human dignity, inhuman or degrading treatment or 
punishment or servitude (section 86:3a–f).

7.4.8 Poor Handling of Sexual Abuse Cases

Findings revealed that the general citizenry, particularly victims of sexual abuse, have no 
confidence in the police for they have in some instances proved to be stumbling blocks. This 
lack of confidence stems from the seemingly insensitive behind-the-counter arrangement that 
victims find themselves in when they present themselves at the police station to make a rape 
report. This was raised when another informant indicated that a victim makes their report 
while every other person in the station is welcome to listen to the report, yet the victim will be 
in a state of emotional hurt, confusion and possibly trauma. In addition, the language used by 
the police officers and prosecutors as well as the nature of questions asked to victims 
sometimes discourage and also traumatises women who would have otherwise confidently 
brought their cases to the attention of the police, hoping to get justice. For instance, when a 
girl walks into a police station to report a rape incident, the first set of insensitive questions 
she is likely to be asked would be whether or not she had cried or screamed, whether she had 
any physical bruises, how she fought back, and all sort of questions that require her to recount 
the horrific incident when she needs to be assured of safety before anything else.

Lack of confidence in the police has always trickled down to the justice system. According to 
one of the key informants, this is true in regard to public prosecutors as well as the members of 
the police force. In a case referred to during the interview, a victim of rape walked out of the 
court room crying that the public prosecutor had asked her questions which did not only make 
her uncomfortable but even devalued her position. This has left many women feeling 
unrepresented during court cases without realising that the public prosecutor should in fact be 
their technical representative.

8 Conclusions

Drawing from the findings of the study, the 2013 Constitution of Zimbabwe is transformative 
as it was drafted with gender consciousness and has therefore been empowering for women. Its 
provisions do not only call for the protection of women but further provides possible means of 
ensuring adequate enforcement of related legal frameworks and the setting up of supporting 
gender and human rights institutions to ensure effective and efficient implementation of the 
legislative provisions. However, despite the visible efforts put by the government of Zimbabwe 
and other stakeholders whose responsibility is to ensure the implementation of the legal 
frameworks, enforcement of the legal frameworks has been challenged by inconsistencies and 
gaps that have been noted in the legal frameworks. It is also safe to conclude that 
constitutional provisions and legal frameworks are evidently not well aligned as they 
should be to ensure adequate protection of women from gender-based violence; yet both 
instruments should complement each other to achieve the best transformative results. If 
unresolved, this discord and inconsistencies will continue to cripple the otherwise 
empowering transformative Constitution which should ideally influence, inform and guard 
the supporting frameworks.

40



9 Recommendations

Based on the issues that were unpacked by the study, the following recommendations are made:

1. Alignment of legal frameworks for the protection of women and improved access to
justice with the Constitution

The Constitution should inform the legal frameworks for the protection of women and
improved access to justice. Here all subsidiary legislation should be aligned to the new
Constitution, which is not the case today. Without necessary alignments, women’s
rights will continue to be abused on the ground. A case in point is the recent
constitutional ruling banning child marriages, whereby, with effect from 20 January
2016, “no person may enter into any marriage, including an unregistered customary law
union or any other union including one arising out of religion or religious rite, before
attaining the age of 18 years”.16 Although this ruling is there, the girl child is still getting
married below the age of 18, since the Marriage Act and the Customary Marriage Act
have not been aligned to the ruling and the Constitution. This is something which needs
to be given attention and addressed with gender lenses in line with the transformative
intentions of the current Constitution.

2. Adoption of a holistic approach to gender issues

There is a need for a more holistic approach to the handling of gender-based violence,
including everyone who finds themselves in the chain of injustice. This can be done
through intensive training for public service providers, which include the police, all
those who handle and give support to victims as well as the public prosecutors and
magistrates. The respective public and private agencies must continue and intensify the
promotion of public awareness of the current Constitution by making it mandatory for
all educational institutions from preschool up to university level to understand the basic
tenets enshrined in the Constitution in particular with regard to the promotion of gender
equality and promotion of fundamental human rights and freedoms in recognition of the
inherent dignity and worth of each human being.

3. Stakeholder coordination and engagement

For best practices, there is need for concrete coordination and engagement among all
stakeholders that work with and for the rights of women and the relevant policy makers
as well as the Zimbabwe Gender Commission, Human Rights Commission and
traditional institutions so that culturally relevant solutions are drawn from stakeholders
who work closely with the intended beneficiaries of the instruments that have been
designed to complement the transformative Constitution.

4. Ensure balance of awareness information to rural and urban women

There is a bold assumption that it is the rural women who have not been able to access
information and this has resulted in much focus being put on the rural communities,
leaving out the urban communities. Instead, there will always be an imbalance of
information with urban women having limited information. This calls for inclusive,

16 Mudzuru and Tsopodzi v. Minister of Justice, Legal and Parliamentary Affairs, Minister of Women’s Affairs,
Gender and Community Development and Attorney General of Zimbabwe CCZ 12/2015.
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holistic and Afro-centric approaches sensitive to the various needs of different
categories of women, men, youth and children.

5. Interpretation of legal frameworks to all citizens

Although information is available, most of the available information has not been
adequately interpreted to the general citizenry. It is often taken for granted that everyone
understands how legal systems function yet only those who work within the systems
have the understanding and can interpret legal documents with ease. To cover the gaps,
there is a need for mechanisms to ensure access to information about the
operationalisation of the legal systems and how one can access and follow-up on the
developments within the legal spheres. There is need for more bottom-up and
participatory approaches which are inclusive and responsive to some of the assumed
knowledge about women’s rights and gender-based violence.

6. Addressing gender equality issues

There is also need to address the issue of gender equality in all Commissions as
stipulated in section 17 of the Constitution.

7. Maternity leave

Section 67 of the Constitution guarantees an unlimited right to maternity leave to all
female employees, but section 18(1) (3) of the Labour Act and section 39 (1), (3) and
(4) of the Public Service Regulations set conditions for the enjoyment of the right
thereby discriminating against newly employed women. Section 65(7) of the
Constitution provides that women employees have a right to fully paid maternity leave
for a period of at least three months. The provisions in the Labour Act and the Public
Service Regulations are therefore unconstitutional and must be reviewed because they
breach the women’s right to reproductive decisions.

8. Quota system in Parliament

Section 124(4) of the new Constitution provides for “an additional sixty women
members, six from each of the provinces into which Zimbabwe is divided, elected
through a system of proportional representation based on the votes cast for candidates
representing political parties in a general election for constituency members in the
provinces.” Though only valid for the life of the first two Parliaments after coming into
effect, this has resulted in a significant increase in the percentage of women
representation in Parliament from 19 per cent in the previous Parliament to 31 per cent
after the 2013 elections. This adoption of the women’s quota system by Zimbabwe is in
line with relevant international instruments relating to full political rights for women.
Such laws include the Universal Declaration of Human Rights, Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW), and the
Convention on the Political Rights of Women. However, in as much as this gender quota
system is expected to influence the Parliament of Zimbabwe towards achieving a 50/50
representation, there is still a lot to be done as there are still disparities in the number of
women parliamentarians compared to their male counterparts.
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The Anti-Domestic Violence Council was put in place to monitor the implementation
of the Domestic Violence Act. The Council has a critical role to play in ensuring that as
a nation, policies and laws which address gender-based violence are enacted and
implemented.  However, due to non-allocation of resources by Treasury, it has been
very difficult for the Council to fulfil its critical mandate. This Council is established in
terms of section 16 of the Domestic Violence Act. The functions of the Anti-Domestic
Violence Council include dissemination of information, research and provision of
services necessary to deal with all aspects of domestic violence and promotion of the
establishment of safe houses for the purposes of sheltering victims of domestic violence
including the children pending the outcome of court proceedings under this Act.

10 Areas for Further Research

Whilst this research has highlighted some critical efforts regarding the constitutional and legal
frameworks that have been put in place to address the continued violence against women, there
is scope for further research in developing an educational framework of best practice that will
be useful to all stakeholders as they engage systematically and consistently with the serious
human rights violations associated with violence against women and girls. This study may
therefore be further developed by unpacking the following issues:

1. The need to explore in detail all factors that continue to inflame distrust in law-enforcing
authorities regarding gender-based violence by the Zimbabwean citizenry. This should
then lead to the identification and proposition of effective strategies that can be used to
re-claim citizens’ confidence in these authorities. If the Constitution is taught to all
citizens in both formal and informal settings, people will have a better understanding
and respect each other as human beings as well as respect the rule of law.

2. There is a need to research the unforeseen insecurities and injustices surrounding people
with disabilities, such as speech dysfunction, visual impairments in the justice-seeking
process and how these can be addressed to ensure equal access to justice by both able-
bodied and PWDs. This study would also get into issues that challenge the proper
handling of PWDs by exploring further as a way of gaining deeper understandings on
how law-enforcing government agents and human rights agents respond to gender
related issues brought before them by PWDs. It is only when laws are properly enforced
and appropriate measures are taken to protect PWDs that advocacy work by civil society
organisations and human rights agents can achieve their goals of providing adequate
legal representation in line with the provisions provided for by the Zimbabwean
Constitution.

3. Drawing from the concern over language barriers, it would be necessary to look into the
policy issues around access to information for all. This would include issues to do with
possible translations of all critical documents that include the Constitution, policies and
instruments that have been put in place for the protection of women against violence
and any other forms of human rights abuse. While acknowledging efforts made by some
gender focused line ministries, all other government agencies and human rights agencies
should ensure that documents are written in a language that is easily accessible by all
regarding gender-based violence and other gender empowerment and women’s rights
issues.
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4. An assessment of the impact of existing legal frameworks in the advancement of
women’s rights and the promotion of gender equality in accordance with the
Constitution of Zimbabwe and other regional and international instruments such as
CEDAW and the United Nations Security Council Resolution 1325 and related
resolutions should be done continuously as part and parcel of any programming work.
Effective monitoring and evaluation of the existing legal frameworks will ensure
availability of critical data and information that should always inform policy making
processes.

5. In addition to the global, regional and national frameworks already in place, more
research needs to be undertaken on how the Zimbabwean traditional cultures always
celebrated women and/or protected women from gender-based violence. Such
approaches need to be systematically documented as lessons learned in the
contemporary society. Such research would affirm the transformative founding values
and principles upon which the current Constitution was crafted regarding recognition of
the inherent dignity and worth of each human being, gender equality, equality of all
human beings and the rights of women and children in particular.

6. There is need for further research in documenting the success stories regarding the
transformative nature of the current Constitution on women rights and identification of
gaps that would need to be followed up and strengthened. Women from all levels of
society should be able to share their experiences on how the current Constitution has
transformed their lives and also what they think needs to be done to improve on the
transformative trajectory that the government of Zimbabwe has taken regarding the
improving the quality of women’s lives instituting appropriate legislative frameworks.
There is need to celebrate these achievements through action-oriented research that will
in turn inform policy design regarding women’s rights and the institution of just
legislative frameworks against violence against women in particular, men and all people
in general.
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3 The Constitutional State and Traditionalism under the 2013 Zimbabwean
Constitution: A Critique

James Tsabora*

1 Introduction

The nature and system of political governance adopted by constitutional societies is central to
the progress and development of such societies. Institutions created to drive systems of
political governance become essential in achieving the primary social deliverables required
for the stability of such societies. For most Western states, the system of national political
governance has been anchored in the structural philosophy bequeathed by the Treaty of
Westphalia, promulgated more than three centuries ago in Europe. Such a state system is
ordinarily complemented by other unique institutional systems that are aimed at enhancing its
social, political and economic functions. Inevitably, the Westphalia model of state has been
inescapable for African states due in part to both colonial history and choice. This Eurocentric
state model has, however, attempted to accommodate, to varying degrees, traditional
institutional governance systems that were prominent prior to colonialism, albeit with
necessary structural modifications. Pertinently, the relationship created between these
reservoirs of traditional governance and the modern constitutional state system is curious. The
conflicts and tensions inevitable in the resultant structural framework are even more
interesting.

There is no doubt that the 2013 Constitution of Zimbabwe is a compromise between
traditionalism and the new constitutionalism. It establishes the traditional institutional
governance system under Chapter 15 of the Constitution, which in turn engenders
opportunities for antagonism and adversity. For this reason, the nexus between the republican
state and the governance system created by Chapter 15 demands scrutiny. The fact that 17 of
the 18 chapters of the 2013 Constitution are reserved for the modern state system, with only
one dedicated to traditional political institutions, seems to suggest the superiority of the
modern state system. This leads to the major assumption that underpins this paper, that the
structural relationship between the modern state system and the traditional political
institutional system in the 2013 Constitution is shaped and influenced by the need to align the
interests of traditional institutions with the national constitutional value system. Such a
constitutional value system clearly and predominantly favours the modern state system. In
interrogating issues around this assumption, a number of questions are raised. Inescapably, the
first question relates to the recognition of traditional political institutions under the
Constitution, and the status, relevance and contribution of traditional political institutions to
national political governance. Does the very existence of the modern state, it is pondered,
question the validity, relevance and sustainability of the traditional political system? Further,
to what extent, does the structural relationships between the modern state system and the
traditional political system have any implications on the dual nature of Zimbabwe’s legal
system, and how so?

* Senior Lecturer, Faculty of Law, University of Zimbabwe. LLB (UZ), LLM (UKZN, South Africa) and PhD
Law (Rhodes, South Africa). The author is grateful to the Raoul Wallenberg Institute for a research grant
(financed by the Swedish International Development Cooperation Agency (Sida)) that made this research
possible.
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The above questions will be explored and interrogated in three parts that make up this paper.
The first part explores the pre-colonial, colonial and post-independent traditional political
governance system as an indigenous value system that existed prior to, during and after
colonialism. The main argument sustained in this part is that the interactive relationship
between the modern state and traditional institutions is born out of Zimbabwe’s political and
social history, and is a necessary part of modern governance.

The second part analyses the place and role of the traditional institutions in the 2013
Constitution, and the extent that these institutions interact, relate and compete with those of
the modern state system. This part thus evaluates the contribution of traditional political
structures and customary legal regimes to the functions and responsibilities of modern
government in general, and the arms of the state in particular.

The final part is an overview of the main findings from the analyses in the three parts. This is
followed by a conclusion on the general implications of the relationship between the
traditional political governance system and republican system of state and government given
effect by the Constitution.

2 The Traditional Institutional Governance Framework

It is a difficult task to extensively conceptualise traditional political institutions and their
evolution throughout the three epochs of the pre-colonial era, the colonial era and the post-
colonial period. A summary of the main developments suffices for purposes of this paper. In
essence, prior to colonialism, the prominence and ubiquity of these institutions was beyond
doubt. There was simply no alternative governance system, nor a competing leadership
paradigm, despite the existence of varying forms of kingships, chiefdoms and other
community leadership systems. That is not to say that these institutions remained static, and
resisted development and evolution. Indeed, the heterogeneity of communities and societies
these institutions presided over necessitated constant changes, adaptation and gradual
evolution. However, such changes did not threaten the very existence of the traditional
governance system or its superiority as the governance system of choice.

The African traditional political system thus had political, judicial and social functions that
included social regulation, political leadership and judicial administration. In essence, the
traditional system was the pivot around which society revolved. Zimbabwe’s customary and
traditional institutional system can only be understood as part of the larger African system
that existed on the continent. Consisting of kingdoms, chiefdoms, tribal headman, village
heads, kraal heads and other traditional political structures, the system had communitarian
judicial, legislative and executive features usually centred in the chiefs and their traditional
advisory councils.

Colonialism, however, changed the nature and form of traditional political systems
drastically. In this vein, Bennett notes as follows:

The chieftaincy too has changed. Admittedly this institution proved to be remarkably resilient to
colonialism; but the tribal authorities were deliberately co-opted to colonial government in terms of the
policy of indirect rule. And, later, independent African governments found it impossible to dispense with the
services of chiefs. However, this does not mean that the institution is the same as its pre-colonial forebear.
Throughout Africa colonial administrations intervened in the indigenous forms of government to appoint
and depose chiefs, to divide or create new tribes, and to change powers of competence. The ‘traditional’
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authorities were moulded into a cadre of local government officials compliant with the requirements of state
… As a result they often lack any traditional basis of legitimacy. Instead of the support of their people,
chiefs can now rely on the power of the state, and with state sanction they can now afford to rule
autocratically.1

Indeed, the coming of European colonialism signalled a revolutionary moment in relation to
the nature, shape, form and relevance of traditional political systems. Juma notes that the
consolidation of colonial administration set out on a two-pronged mission, firstly “to create a
system of administration that would be capable of adopting the traditional institutions of
governance into its ranks”, and secondly “to reinvent African custom and tradition, drain it of
all the regenerative and adaptive qualities, and reduce its rigid concepts and rules so that it
could be administered by the colonial judicial system”.2

It is very clear that colonialism represented a serious threat to the African value system and its
traditional political infrastructure. The European colonial regimes superimposed not only
alien political and economic institutions on pre-existing African structures but also introduced
a powerful social system that actively undermined the foundations of African social systems
and cultural institutions. African socio-legal institutions were dealt a body blow, and could
not withstand this superimposition. However, the objective of the colonial strategy was not to
annihilate the traditional political governance system but, as Makoa argues, to incorporate
them into colonial administration and use it to “control and govern the colonized
population”.3

Eventually, these indigenous legal systems were under compulsion to transform in one way or
another. Transformation meant the creation of a puppet traditional political system that was at
the beck and call of the colonial political administrators. Whether this was necessary for the
survival of the African system remains in doubt, but a clear outcome of this is that this puppet
system inevitably diminished the amount of respect and dignity that resided in the African
traditional political system, and thus eroded its legitimacy. Thus, the end of colonialism saw
an African society unable to identify with the cultural and institutional system that had for
millennia presided over it, whilst at the same time unable to relate to and accept the colonial
administration system as the legitimate governance mechanism.

It can therefore be argued that the rise of the modern state system brought by colonialism, and
based as it is on a Western liberalistic framework, undermined the legitimacy that had resided
in the African value system for centuries. The African traditional system suffered a crisis of
legitimacy, and its ability to justify extant social institutions and norms was put under serious
strain. Additionally, its ability to legitimate the power and authority that was located in
traditional political and social systems was eroded by a nascent colonial agenda. As one
author observes, the rise and existence of the modern state in Africa questioned the very
existence and legitimacy of the African value system itself.4

1 T. W. Bennet, ‘Human Rights and the African Cultural Tradition’, Transformation (1993) p. 35.
2 L. Juma ‘The Laws of Lerotholi: Role and Status of Codified Rules of Custom in the Kingdom of
Lesotho’, 23 Pace International Law Review (2011) p. 19.
3 F. K. Makoa, ‘Electoral Reform and Political Stability in Lesotho’, available at <http://www.accord.org.za/ajcr-
issues/electoral-reform-and-political-stability-in-lesotho/> (accessed on 21 September 2017).
4 Juma, supra note 3.
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2.1 The Post-Independent State and the Traditional Customary System

The dawn of independence did not signal any significant resurrection of the African
customary and traditional system. Indeed, independence did not elevate this system to the
same level as the liberal constitutional governance and administrative systems now pursued
by the post-colonial state and government. In fact, the Zimbabwean government immediately
moved to strip chiefs and other traditional political institutional systems of their powers,5

making them irrelevant in the new order.6 Although this policy was later abandoned, the
indifferent approach by government meant that the indigenous customary value system
continued to play second fiddle to the modern state and government system.7

A generational disdain of the African system had taken root especially within urban and semi-
urban contexts, and in view of this the new African managers of the African state elected to
pay only lip service to the domestic moral and social value system especially in its
competition and contests with the modern state system.8 There were no points of convergence
to be sought between the African traditional political system and the infrastructure of the
modern state. Similarly, and most importantly, there was no attempt at insisting for constant
negotiation between the African cultural normative system and the liberalistic constitutional
normative system introduced after 1980.

In clear terms, this illustrates the fact that the immediate post-independence state and
government clearly struggled to meaningfully accommodate this traditional system under the
wings of the new constitutional system. Legitimacy of power and authority had long ceased to
be derived or sought from African socio-legal norms and customary traditional institutions,
due to there being a new grundnorm, namely, the Constitution. This grundnorm had become
the validator and all-important legitimator of power and authority in the modern state.

2.2 The Constitutional Value System and the Modern State

It is relevant to explore the value system adopted or preferred by the 2013 Constitution and
check the implications of that value system to the relationship between the modern state
system and the traditional political governance system. The Constitution of Zimbabwe is
largely a human rights-centred document. Its main features, principles, institutions and
substantive values are derived from international human rights law. Its preamble underscores
desire for freedom, justice and equality and recognises the need for the rule of law, democracy
and transparent political governance. It further reaffirms a commitment to “upholding and
defending fundamental human rights and freedoms”. However, the preamble also celebrates
“the vibrancy of our traditions and cultures”. This is critical in that the Constitution does not

5 This policy had been experimented with in Ghana, Guinea and most famously by Julius Nyerere in Tanzania.
See P. Lal, ‘African Socialism in Post-Colonial Tanzania’, CUP (2015) p. 46.
6 See Report of the Economic Commission for Africa, Relevance of African Traditional Institutions of
Governance, 23. According to the Report, Zimbabwe’s government later reversed its earlier policy of
dismantling chieftaincy and created a Council of Chiefs in 1993, available at
<https://sustainabledevelopment.un.org/index.php?page=view&type=400&nr=442&menu=35> (accessed on 21
March 2017).
7 For Nyerere, the reason for abolishing traditional political governance system was “to build a centralised
territorial state and a common citizenship in the face of a colonial legacy defined by politically and legally
enforced racial and tribal privilege”. See M. Mamdani, ‘Nation-state: Nyerere’s legacy’, Mail and Guardian, 15
March 2013, available at <https://mg.co.za/article/2013-03-15-00-nation-state-nyereres-legacy> (accessed on 15
September 2017).
8 H. K. Prempeh, ‘Africa’s Constitutionalism Revival: False Start or New Dawn?’, 5 International Journal of
Constitutional Law (2007) p. 469.
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ignore the worth or relevance of the customary law system and its institutional structures. In
essence, therefore, the Constitution affirms the values of a dual system, namely the traditional
value system, with all its customary rules and institutions and the human rights value system
as guiding the modern state system. It may be argued that by so doing the Constitution,
though less openly, seems to suggest the existence of a pluralist legal system with essentially
two legal systems, namely the general civil law system and the customary law system.

Various other provisions in the Constitution seek to entrench human rights either by creating
necessary institutions for their promotion or outlining the substantive human rights concepts,
principles, values and positions for the purposes of their protection. For instance, one very
important provision is section 3, entitled “Founding values and principles”. This section
establishes, among others, a human rights and democratic value system that underpins the
Constitution. It recognises various human rights principles and concepts such as rule of law,
equality, dignity and gender equality. In addition, section 11 creates an obligation on the state
“to take all practical measures to protect the fundamental rights and freedoms” in the
Constitution and to promote their realisation and fulfilment. Further provisions in Chapter 2
of the Constitution are underscored by human rights discourse on children’s rights, persons
with disabilities, gender, shelter, health, social welfare and education.

A critical component of human rights is found in the Declaration of Rights in Chapter 4. The
rights in this Chapter are comprehensive, progressive and substantive. These rights can be
classified under the three traditional categories of civil and political rights (first generation
rights), socio-economic and cultural rights (second generation rights) and group/collective
rights (third generation rights). It is important to note that there are some rights that were
traditionally recognised as constitutional rights only, and not strictly human rights per se, such
as right to access to information, right to administrative justice, media rights, political rights,
labour rights and marriage rights. It could be argued that these rights are now recognised as
human rights in Zimbabwe since they are situated in the human rights chapter. This expansion
of human rights is welcome and provides an opportunity for the interpretation of such rights
not only from a constitutional perspective but also from a human rights context.

It is also important to observe that the human rights entrenched in the Declaration of Rights
echo and reflect the fundamental constitutional and human rights themes that have
characterised Zimbabwe’s political and legal history since colonial times. Examples of these
important thematic concerns include the need to address inequities and oppression created by
a patriarchal society, the need to embrace international human rights standards from
international human rights instruments and finally the need to create an open, equal, just and
democratic society. In view of this, it can be argued that the main objective of the human
rights directions embraced in the Zimbabwean constitutional system is the achievement of
socio-economic justice, political justice and the attainment of an open, free, just and equal
society. These objectives are a direct result of various factors that shape Zimbabwean socio-
political and cultural history such as colonial racial oppression, economic disenfranchisement,
gender discrimination, inequalities engendered by patriarchy and political oppression in
general.

Apart from this, the outcome of the interpretation of the Declaration of Rights has to achieve a
number of human rights and democratic objectives such as openness, justice, human dignity,
equality, freedom, among others. In addition, such interpretation should be guided by the need
to develop the common law and customary law. The import of this is that customary law
development now has to proceed within the precincts of the Declaration of the Rights;
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customary rules can thus not be judicially developed independent of, or outside, the ambit of
the Declaration of Rights.

In relation to custom, the 2013 Constitution clearly recognises custom and traditional cultural
values in various sections. Firstly, custom is recognised as a part of the law to be administered
in Zimbabwe on the day the Constitution came into force.9 Secondly, the constitutional
supremacy clause reiterates the supremacy of the Constitution and the legal invalidity of any
other law, practice, conduct, custom or conduct inconsistent with it.10 What this means is that
custom, customary practices or rules of conduct or customary behaviour have to be consistent
with the Constitution for their validity to stand. Thirdly, the Constitution recognises “the
nation’s diverse cultural, religious and traditional values” as a founding constitutional value
underpinning the Constitution. The rights of ethnic, racial, cultural, linguistic and religious
groups are envisaged as part of the broader understanding of the principle of good
governance.

With specific reference to culture, the Constitution creates an obligation on the state and
government “to promote and preserve cultural values and practises which enhance the dignity,
well-being and equality of Zimbabweans”. Further, the same provisions call for the state and
government to promote and preserve Zimbabwe’s heritage and take measures to ensure “due
respect for the dignity of traditional institutions”.11

Again, this can be interpreted as the call for the promotion of cultural values and practices that
extend, promote and assist in the enjoyment of human rights. Cultural values are recognised
in as far as they positively relate to human rights, and conversely those cultural behavioural
practises that undermine dignity, equality and well-being are not recognised.

An important human right in the Declaration of Rights is the right to language and culture. In
terms of section 63, every person has the right to use the language of their choice, and to
participate in the cultural life of their choice. However, the limitation of this right is that the
exercise of such rights must not be inconsistent with other rights in the Declaration of Rights.
Quite clearly therefore the right to culture and language has to be exercised subject to other
rights in the Declaration of Rights. To an extent, this is a massive internal limitation that
undermines the right to culture. In essence, the import of this is that cultural practices and
beliefs have to meet and comply with the general standards of constitutionalism and human
rights for their legal validity to hold. Accordingly, the message from the Constitution is that
the standards and values of human rights and constitutionalism entrenched in the Constitution
take precedence over other value systems in society, and further that the human rights agenda
can best be championed by the institutions and machinery of the modern state system and not
any other seemingly contrasting political governance framework.

3 Traditional Institutions under the 2013 Constitution

As with its 1980 predecessor, the 2013 Constitution establishes a clear machinery for state
and government based on the Western-oriented republican state system. Unmistakably, the
major features include creating a state and government system based on the three arms,
namely the executive, the legislature and the judiciary. The nature of political governance is

9 Section 192 Constitution of Zimbabwe Amendment (No. 20) Act 2013.
10 Section 2.
11 Section 16.
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unitary, meaning that there is less devolution of central government powers.12 In this vein, the
2013 Constitution recognises and identifies a three tier government system based on the (i)
national (central) government, (ii) provincial and metropolitan councils and (iii) local
authorities, which includes urban and rural councils.

Other main features of the resultant republican system of government include establishing a
civil service administrative system, national security apparatus, criminal justice institutions,
democratic governance institutions and commissions supporting democracy. A novel feature
in the 2013 Constitution is the establishment of a public administrative framework and its
value system in Chapter 9, and a public financial management framework under Chapter 17.
Traditional ‘leadership’ institutions are established in Chapter 15, and quite unsurprisingly not
as another tier of government.

An analysis of the institutions for the modern state and government established by the
Constitution provides interesting perspectives that relate to the role and place of traditional
institutions. Firstly, the Constitution is clear on the modern state and government; it
establishes a sovereign republican system of government based on the three tiers of
government being the executive, the legislature and the judiciary. Clearly, this three-tier
framework reserves little room if any for the direct participation of traditional institutions in
spaces meant for its manifestation. But what are these spaces, it may be queried.

Under Chapter 15 of the Constitution, the traditional political system is given the
responsibility of performing cultural, customary and traditional functions of a chief, head
person or village head for a community. These functions are listed and consist of a mix of
dispute resolution, administration of communal land and environmental affairs and taking
measures for the preservation and promotion of their cultural value systems.13

Another important part of Chapter 15 are the list of principles that the traditional political
system must observe. These principles include the principle of legality, fair and equal
treatment, impartiality, non-partisanship, no to be members of political parties, among
others. 14 Most importantly, traditional leaders are under an obligation not to violate the
fundamental human rights and freedoms of any person. These principles are far reaching; they
limit some of the rights that accrue to traditional leaders as persons in terms of the Declaration
of Rights such as political rights. Curiously, these principles have a striking similarity to
general principles that should be observed by members of the civil service. Such a similarity
suggests that the Constitution implicitly regards traditional leaders as civil servants in the
same manner as the colonial administration system had done or sought to do.15

This reality is also true with the traditional political system in various parts of Africa.
Commenting on a similar structure, Juma observed this concerning the Lesotho chieftaincy
system:16

Although the chiefs played such a prominent role in governance immediately after independence, their
significance has slowly dwindled in subsequent years due to the rapid political and social change that the

12 Chapter 14 of the 2013 Constitution, however, creates a substantive framework for devolution, which
framework is to be implemented ‘whenever appropriate’ (see section 264 specifically).
13 Section 282.
14 Section 281.
15 This argument is generally proposed in reference to the relationship between the colonial administrators and
the puppet traditional institutions. See generally Juma, supra note 3.
16 Ibid.
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country has been through. While chiefs are firmly entrenched in the civil service of the state and rely on
their position [s] as [its] salaried functionaries, limitations on their powers are now explicit in many

legislative regimes brought into force in the last three decades.

To echo this, the Constitution makes a call for an Act of Parliament to regulate the ‘conduct
of traditional leaders’. Whether this can be interpreted as suggesting a form of code of
conduct with a disciplinary system remains to be seen. Currently, no such Act exists and a
Traditional Leaders Declaration is still in the early stages of debate and discussion in
Parliament.

Another very important development in the Constitution is the incorporation of traditional
leaders into Zimbabwe’s legislative system. In terms of section 120 of the Constitution, the
Senate membership includes 16 chiefs, and also the president and deputy president of the
National Council of Chiefs. This inclusion in the legislative arm of the state and government
means that they take part in the main business of the legislature, namely initiating, preparing,
debating and commenting on legislation. It is important to note that their double roles as
traditional leaders on one hand and members of Senate on the other does not grant them
special privileges in Parliament. They are thus treated as ordinary legislators, and lose or
extend membership in similar terms as elected senators.

It can be argued that the co-optation of traditional leaders into the legislature has both
symbolic and practical significance. The symbolism is in the respect that seemingly comes
with incorporation of traditional institutions into the legislative structures of a modern state
and government system. Indeed, the message this sends is that these institutions are not
excluded from mainstream political and governmental activities carried out by the adopted
government system that admittedly has superior organs and agencies for its administration.
On the other hand, the practical significance is that by such co-optation, the traditional leaders
in Parliament are exposed to modern constitutional processes of the day which constantly
denounce and condemn patterns of social, cultural and political life that violate human rights,
constitutional principles and the rule of law. Accordingly, the co-optation enables the chosen
representatives of traditional leaders to appreciate human rights abuses committed in the name
of culture and custom in their communities. To an extent, this exposure may be read, arguably
though, as the opportunity for constant negotiation and renegotiation between the traditional
political system and the constitutional legislative system.

Additionally, co-optation into a formal institution such as the legislature can also be
interpreted on the basis that chiefs and village heads in traditional chieftaincies “constitute a
forum where local interests are debated and articulated” and to that extent chiefs become “a
valuable resource in informing the state about the interests of local communities they
represent”.17 Thus the co-optation of the traditional political system in modern government
enhances their representative roles and consequently the level of interaction between the
modern state and local communities living in traditional settings and contexts.

Apart from the general advantages of co-optation, dangers lurk. There is a real risk that
traditional institutions will be used as an instrument of state power and a conduit of the
government in its various policies that might impact on human rights. This point needs further
exemplification.

17 T. von Trotha, ‘From Administrative to Civil Chieftaincy: Some Problems and Prospects of African
Chieftaincy’ 37:38 Journal of Legal Pluralism (1996) pp. 79–108.
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For the past decade, Zimbabwean politics has been characterised by attrition, vicious political
contests and electoral mishaps that have tainted constitutional democracy.18 Unsurprisingly,
various reports have emerged of political parties, led by the ruling party, making use of
traditional institutions and leaders such as chiefs, village heads, kraal heads and other leaders
for political purposes.19 Some reports have claimed that traditional institutions were central in
vote buying, intimidation, hate speech, political manipulation, political campaigns, violence
against supporters of political rivals, denial or withdrawal of benefits or privileges to people
in their communities supporting certain political parties, espionage on behalf of political
parties and various other misbehaviour.

A direct consequence of this has been that traditional institutions have descended onto the
political space for their own survival, and in a manner that directly impacts on electoral
freedom, freedom of speech, assembly, political rights, among other rights. Accordingly, there
is no denying the conclusion that traditional institutions are generally regarded as a conduit of
the government and an instrument to carry out or support political programmes of the
government of the day.

4 General Overview

From a consideration of the various issues discussed above, certain fundamental themes and
aspects of the constitutional system established by the 2013 Constitution emerge. The first
observation that can be made is that the 2013 Constitution is clear on its constitutional
objectives and priorities. It exalts the virtues of constitutionalism, constitutional supremacy,
rule of law and human rights. The constitutional value system is anchored on these principles
and the philosophy underpinning the whole constitutional document supports these values.

Secondly, the constitutional system is not apologetic of the modern state and government
system it establishes; neither does it regret the fact that the existence of this modern state
framework appears to question the validity of the continued existence of the traditional
institutional system. To this extent, the constitutional system illustrates a desire to
continuously and progressively develop the fundamental features of this modern state system,
and not destroy them. Where there is need for any alterations or modifications of the modern
state system, the constitutional system seems to suggest that this will not be in order to
destroy the state system or subjugate it to the traditional institutional system. Indeed, there is
nothing in the constitutional system that suggests that these two systems enjoy equality or will
gradually attain that position in the foreseeable future. Inevitably, it can easily be observed

18 See generally B. M. Tendi, ‘Making History in Mugabe’s Zimbabwe’, Politics, Intellectuals and the Media
(Lang, Germany, 2010).
19 See ‘Charumbira calls on chiefs to back Mugabe’, Newsday, available at
<https://www.dailynews.co.zw/articles/2017/10/31/charumbira-calls-on-chiefs-to-back-mugabe> (accessed on
31 October 2017); ‘Chiefs endorse Pres Mugabe’s candidature’, ZBC, 28 October 2017; ‘Chiefs backs Amai
Mugabe’s elevation’, Herald, 10 September 2014;  ‘Chiefs appeal to President for power restoration’, Herald,
available at <http://www.herald.co.zw/chief-appeals-to-president-for-power-restoration/> (accessed on 20
September 2017).
‘Chief empowered to prop ZANU PF’, The Independent, available at
<https://www.theindependent.co.zw/2005/01/07/chiefs-empowered-to-prop-up-zanu-pf/> (accessed on 21
October 2016); ‘Chiefs now Mugabe’s auxiliaries’, Daily News, available at
<https://www.dailynews.co.zw/articles/2016/02/29/chiefs-now-mugabe-s-auxiliaries> (accessed on 10
September 2016); ‘Zimbabwe ballot papers spark row’, BBC News, available at
<http://news.bbc.co.uk/2/hi/africa/7310544.stm> (accessed on 13 September 2016); ‘Opposition leader says
voters forced to choose Mugabe’, CNN, available at
<http://edition.cnn.com/2008/WORLD/africa/06/27/zimbabwe.vote/> (accessed on 13 September 2016).
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that the traditional system established by the Constitution is decidedly subservient to the
modern state machinery, and where these two systems conflict, the modern state system
triumphs. Accordingly, the Constitution does not compel constant negotiation and
renegotiation between the traditional institutional system and the constitutional democratic
system for purposes of finding points of convergence.

Thirdly, the customary legal system preserved by the Constitution is recognised only to the
extent it is consistent, hence compliant, with the Constitution. This means that whilst the
conclusion that there exist a pluralist legal system in Zimbabwe’s constitutional framework
holds water in theory, the reality is that this is of no practical relevance considering the
subservient status of the customary law system to the general system established by the
Constitution. Customary practices, social behavioural patterns, cultural values and various
other traditional value systems are only legally valid to the extent that they are permitted by or
consistent with the Constitution.

Most certainly, a functional position that can be established is that the customary system is
only recognised to the extent it seeks to advance and promote the objectives and values in the
Constitution. Accordingly, it can be concluded that the philosophical orientation of
Zimbabwe’s constitutional framework is underpinned by the requirement that the customary
law and traditional political system is established not as a competing legal system but for the
purposes of complementing and promoting modern constitutional values and principles
considerations in the interests of the modern state system.

Finally, the relationship between traditional institutions and the modern state created by the
Constitution puts traditional institutions at risk of instrumentation by the government of the
day. Traditional institutions are independent on paper only as they are likely to always be
manipulated by the government of the day in its implementation of social and economic
policies that impact rural and traditional livelihoods. The Constitution does not insulate
traditional institutions from this risk, and indeed Zimbabwe’s politics of the past 20 years has
illustrated this sad reality.

5 Conclusion

The 2013 Constitution creates a modern state system that has very little room for traditional
institutions. Further, the constitutional system has very limited space for legal pluralism, at
least to the extent that this can be taken to mean existence of two legal systems competing at
an equal level. The values of the modern state system and modern constitutional values are
superior to those of the African value system. Indeed, there is very little support for the
discourse or ‘myth’20 of harmonisation or unification21 of the traditional political system and
the general modern state system given prominence by the Constitution.

In relation to the traditional political system, what the Constitution illustrates is the existence
of a subservient traditional political institutional system whose validity, sustainability and
continued existence depends on the discretion of the modern state system. Again, there is very
little support for the substantive integration of the traditional political system within the
modern state machinery in a manner that would elevate the relevance of traditional political

20 See M. Boodman, ‘The Myth of Harmonization of Laws’, American Journal of Comparative Law (1991) p.
699.
21 A. Allott, ‘Towards the Unification of Laws in Africa’, International Comparative Law Quarterly (1965) pp.
366–389.
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systems. Thus, the traditional political institutional system can only be relevant to the extent
that it advances the agendas not only of the modern state, but also of the constitutional value
system in the 2013 Constitution such as democratic governance, constitutionalism, separation
of powers and the rule of law. This means that the social, economic and political agendas to
be advanced by the modern state system and enshrined in the 2013 Constitution are not
imperilled by the conditional recognition of the traditional political framework. Indeed, the
constitutional system seeks to ensure that the traditional institutions and customary legal
system it creates promote the objectives of the modern state particularly where the agendas
and objectives of the modern democratic state system lead to the consolidation of the state, its
regeneration and its effectiveness.
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4 An Analysis of Traditional Leadership, Customary Law and Access to
Justice in Zimbabwe’s Constitutional Framework

Samukeliso Sibanda*

1 Introduction

Zimbabwe adopted a new Constitution in 2013,1 which, among other things, recognises the role
of traditional leadership institutions which operate alongside modern politics and judicial
authority. The new Constitution draws the line for the traditional leaders with regards to the
scope and extent of their duties. In a number of ways there exists a conflict between traditional
forms of judicial authority and modern forms of judicial authority, and this contributes
considerably to the significance of traditional leadership institutions and customary law towards
the realisation of the right to access to justice.  As such, this chapter is hinged on the role
traditional leadership institutions and customary law play with regards to access of justice in
Zimbabwe. Structurally, the paper is divided into four parts. The first part dwells on the
contextual background, whilst the second part focuses on the right to access to justice. The third
part interrogates the recognition of traditional leadership and customary law within the
Zimbabwean Constitution. Finally, the fourth part discusses recommendations suggested by
chiefs for the improvement of access to justice.

2 Contextual Background

The institution of traditional leadership has always been central to the governance of
communities in Zimbabwe. For example, the structures and systems of the institution of
leadership in Ndebele, Shona, Kalanga, Tonga and Venda ethnic communities have some
remarkable differences even though they also depict certain similarities. Currently and
generally, the institution of traditional leadership comprises of chiefs, headmen and village
heads in order of hierarchy. Traditional leaders are the closest to the people and therefore
interact more with the citizens in the rural areas. Prior to the colonisation of Zimbabwe, the
institution of traditional leadership was the sole governing body with legitimacy to govern
derived from tradition and culture.

Traditional leaders had fused ‘governmental’ powers and authority, that is, judicial,
administrative and political powers, which is not the case with the modern state constitutional
framework where there is strict adherence to the principle of separation of powers. Soon after
colonisation in 1890, the colonial government dismantled, and in some places replaced,
traditional governance structures with ‘modern’ state institutions.2 It embarked on a number of
measures that corrupted and eroded the institution of traditional leadership.3 Some of the powers
of traditional leaders, such as the power to allocate land, were usurped by the European moguls.4

Chiefs became salaried government officials accountable to the colonial government.
Thereafter, the role of the institution was under constant redefinition by the successive

* Independent human rights consultant.
1 Constitution of Zimbabwe Amendment No. 20 Act 2013.
2 See T. Chigwata, ‘The Role of Traditional Leaders in Zimbabwe: Are They Still Relevant?’, 20 Law, Democracy
and Development (2016).
3 Ibid.
4 Ibid.
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governments in the colonial period.5 Due to the constantly changing role of traditional chiefs,
the chiefs themselves have perceived their role as dispute resolution personnel from a
community and institutional perspective.

3 Access to Justice

The traditional role of chiefs in the dispute resolution framework can be appropriately
understood from an access to justice perspective. The term ‘access to justice’ implies
availability of the means of implementing the laws provided in the statutes of a given area (a
state in this case) for purposes of promoting justice. According to the United States Institute of
Peace (USIP):

[A]ccess to justice is defined as the ability of people to seek and obtain a remedy through formal or informal
institutions of justice for grievances in compliance with human rights standards … [T]here is no access to
justice where citizens (especially marginalised groups) fear the system, see it as alien and do not access it,
where the judicial system is financially inaccessible; where individuals have no lawyers, where they do not
have information or knowledge of rights; or where there is a weak justice delivery system.6

In the Zimbabwean context, access to justice entails the ability for people to seek and obtain
judicial remedies regardless of where they are as long as it is within the country. This is
enshrined in Section 85(1) of the Constitution which is to the effect that everyone has the right
to approach the courts alleging violation of fundamental rights. Section 85(3)(b) further makes
directions to the limitation of formalities and procedures which might compromise individual
access to courts. The availability of such remedies determines the effectiveness of the human
rights standards set out in various conventions and statutes. Furthermore it seems access to
justice encompasses the whole system which in turn involves the rules of evidence and the
entire procedures. One may find out that the rules of procedure may be very prejudicial to a
particular group of people, on particular issues. This is also stated in a Gender and Access to
Justice Conference Report, wherein it was stated that “the rules of evidence also go against
women, judges always ask for proof when women complain of having been beaten by their
husbands, a medical certificate is the proof that they are expected to provide. Health centres
most often refuse to provide them for fear that they would have to be witnesses.”7 From the
above, it is safe to infer that the impact of inaccessibility of justice has gender-based negative
results, among other adverse consequences. By virtue of women constituting the greater part of
the rural populace, they are bound to suffer more in terms of injustice. As stated in the
aforementioned report, “the grossly inadequate infrastructure for legal and judicial services
entails costs that the poor rural populations and especially women can ill afford”.

In Zimbabwe, a number of laws have been promulgated in a bid to make justice accessible, for
instance the Domestic Violence Act [Chapter 5:16].  The Act makes provision for the protection
and relief of victims of domestic violence and provides for matters connected with or incidental
to the foregoing. This Act is also a good example of such law that has been promulgated in an
attempt to facilitate access to justice. It is unfortunate that these laws have been met up with an
attitude that challenges effective implementation. The Domestic Violence Act has been
regarded as a gendered piece of law and has been negated by marginalised women and viewed
as unacceptably compromising with regards to access to justice, particularly for women.

5 Ibid.
6 United States Institute of Peace (USIP), Necessary conditions, Access to Justice, <usip.org/guiding-principles-
stabilizatio-and-reconstruction-the-web-version/7-rule-law/access-justice> (accessed 25 October 2016).
7 See Royal Tropical Institute, Gender and Access to Justice in Sub-Saharan Africa, Conference Report,
<bibalex.org/Search4Dev/files/305435/135298.pdf> (accessed 25 October 2016).
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In the case of Deria Mupapa v. George Mandaya8 Tsanga, J. averred thus:

The State`s role of promoting access to justice through widespread dissemination so as to create at the very
least, knowledge of the law for accessing the courts remains minimal. Non-Governmental Organisations
which often play this role more directly are equally hampered by financial constraints in terms of their
geographical reach.

It is, hence, not enough for the state to merely promulgate laws. What is needed is the promotion
of dissemination so as to facilitate a platform upon which the ordinary citizens can get to
appreciate the fact that the courts are meant to be accessed by just anyone and that recourse can
be sought without intimidation and a misinformed idea that courts are reserved for a chosen
few. It is quite unfortunate that the state is less active in fulfilling the obligations it assumed in
assenting to treaties like the Universal Declaration of Human Rights (UDHR) and the African
Charter on Human and Peoples’ Rights (ACHPR).   Article 8 of the UDHR is to the effect that
everyone has the right to an effective remedy by the competent national tribunals for acts
violating the fundamental rights granted him by the constitution and the law. It thus remains
the state’s duty to facilitate the exercise of this right.
From an international perspective, the ACHPR states that every individual shall have the right
to have his cause heard9. This comprises of:

a) The right to an appeal to competent rational organs in respect to violations of
fundamental rights as recognised and guaranteed by conventions, law, regulations and
customs in force, and

b) the right to be presumed innocent until proven guilty by a competent court of law.

Furthermore, Article 8 of the Protocol to the African Charter on Human and People`s Rights on
the Rights of Women in Africa echoes the same sentiments.10

Section 31 of the Zimbabwean Constitution enjoins the state to take all practical measures
within the limits of the resources available to it to provide legal representation in civil and
criminal matters.11 This provision creates an impression of the existence of legal aid and the
assumed reality that people can get representation even in instances where they cannot afford
it. The assumption could not be so far away from the truth because the lived reality reflects
otherwise.  Access to justice by ordinary citizens is either delayed, which in turn may render it
ineffective as was reflected in the Mildred Mapingure case, or inaccessible, thus crippling the
justice delivery system as a whole.12

8 HH-443-14.
9 See Article 7(1). The African Charter on Human and Peoples’ Rights (also known as the Banjul Charter) is an
international human rights instrument that is intended to promote and protect human rights and basic freedoms in
the African continent. Oversight and interpretation of the Charter is the task of the African Commission on Human
and Peoples’ Rights, which was set up in 1987 and is now headquartered in Banjul, Gambia. A protocol to the
Charter was subsequently adopted in 1998 whereby an African Court on Human and Peoples' Rights was to be
created. The Protocol came into effect on 25 January 2005.
10 The Article states thus: “Women and men are equal before the law and shall have the right to equal protection
and benefit of the law. States Parties shall take all appropriate measures to ensure: effective access by women to
judicial and legal services, including legal aid; support to local, national, regional and continental initiatives
directed at providing women access to legal services, including legal aid; the establishment of adequate educational
and other appropriate structures with particular attention to women and to sensitise everyone to the rights of
women; that law enforcement organs at all levels are equipped to effectively interpret and enforce gender equality
rights; that women are represented equally in the judiciary and law enforcement organs; reform of existing
discriminatory laws and practices in order to promote and protect the rights of women.”

58



4 Recognition of Customary Law in the Zimbabwean Constitution

There is significant recognition of customary law in the Constitution of Zimbabwe.  Anything
that has something to do with customs, culture, traditions, traditional leadership and chiefs is
partly linked to customary law. Therefore those aspects will be of great importance in trying to
find out the extent of recognition of customary law in Zimbabwe as stipulated in the
Constitution. Firstly, the preamble of the Constitution acknowledges and celebrates the
vibrancy of our traditions and cultures. This is an important confirmation of traditional
institutions and the legitimacy of various cultural contexts in which such institutions can be
understood.

It is important to mention that the supremacy of the Constitution11 dictates that any customs,
norms and traditions that are inconsistent and not reflective of the values and the principles that
inform the Constitution are to be constitutionally invalid.12 In as much as cultural values are to
be protected and respected, which enhances the dignity, wellbeing and equality of
Zimbabweans,13 they need to be in line with the dictates of the Constitution lest they become
inconsistent.  The Constitution also recognises the use of customary law, but the customs and
traditions will be valid only to the extent of their consistency with the Constitution.

Chapter 15 of the Constitution specifically deals with traditional leaders and their functions.
This Chapter further reiterates the fact that traditional leadership institutions which are the
custodians of customary law are also a part of our constitutional system and command the same
respect that any other judicial institution should command, albeit theoretically.  There is further
the recognition of traditional leaders in the equitable allocation of national resources and the
participation of local communities in the determination of development priorities within their
areas, and the Constitution directs that there be devolution of power and responsibilities to
lower tiers of government in Zimbabwe.14 In general, this shows that the chiefs are bestowed
with other powers since they are considered to be important and they also play an indispensable
role within the justice system. The recognition of traditional leadership in Chapter 15 of the
Constitution is a clear manifestation of how customary law is upheld in the local communities.
The institution of traditional leadership is regulated and monitored within the parameters of the
Constitution. The decisions which are to be passed by chiefs must be in accordance with the
stipulations of the Constitution, and this is to safeguard the rights of individuals. Therefore there
is now transparency within the application of customary law.  The case of Tsvangirai v.
Nyikadzino15 bears testimony to this, where it was held that traditional leaders should conduct
themselves in the manner that is reflective of the decorum of the justice system, any action
contrary to that would be an insult on the dignity of justice and everything else that the justice
system represents.

The Constitution also recognises the use of customary law especially in section 46(1) which
states that when interpreting the enactment and when developing common law and customary
law, every court, tribunal, forum or body must promote and be guided by the spirit and
objectives of this Chapter. This section is of much importance because it recognises the

11 Section 2 of the Constitution.
12 L. Madhuku, An Introduction to Zimbabwean Law (2010).
13 Section 16.
14 Section 264(1) of the Zimbabwean Constitution provides that “[w]henever appropriate, governmental powers
and responsibilities must be devolved to provincial and metropolitan councils and local authorities which are
competent to carry out those responsibilities efficiently and effectively”.
15 2012 (1) ZLR 405.
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existence of customary law, but calls for its judicial development, not destruction. The
Constitution also retains powers of the chiefs, and it ensures that there is a balanced
representation of chiefs from all provinces in the Senate House of Parliament.16

The 2013 Constitution also creates a hierarchical judicial system.17 The customary courts are
also included, and this shows the recognition of the existence of customary law. However the
customary courts are stuck near the bottom, and this must not be wrongly interpreted as to mean
that customary law has less importance because most of the Zimbabwean population lives in
rural areas and are mainly guided by customary law. In resolving disputes, chiefs are enjoined
to do so in accordance with customary law.18 There are some assemblies which are meant to
ensure that justice prevails, for example, the National Council and Provincial Chiefs Council
which represent all chiefs in Zimbabwe.19 This was done to ensure that customs or other cultural
practices which are evil or contrary to the Constitution do not penetrate into the system. There
is now the supremacy of the Constitution and no one is above the law. The appointment of the
chief president as well as the deputy is outlined in section 284(4). This was also an effort to
ensure that the practice of customary law is properly regulated.

The duties of the chiefs are also outlined in the Constitution in section 280(2). This is to ensure
that they do not overstep their duties and infringe on human rights. Section 281 further provides
boundaries for what chiefs are permitted to do and what they are not. Since the chiefs are the
guardians of customary law, it is to be expected that in the event that their conduct violates
human rights, they will be held liable and accountable for that pursuant to the rule of law
principle which is to the effect that no one is above the law. This ensures the maintenance of
justice in customary law courts according to section 281(9).

4.1 Constitutional Provisions on Traditional Leadership: A Case Study of Chief
Charumbira’s Court

The institutions, status and role of traditional leaders are recognised under customary law.
Traditional leaders are responsible for performing the cultural, customary and traditional
functions of a chief, headperson or village head in their communities. The regulatory framework
for traditional leaders in Zimbabwe is provided for by various Acts of Parliament, namely, the
Traditional Leaders Act of 1998, the Customary Law and Local Courts Act and the national
Constitution. In the Constitution of Zimbabwe Amendment (No. 20), (2013), section 282,
traditional leaders have the following functions: to promote and uphold cultural values of their
communities, and in particular to cement extended family relations, to take measures to
preserve the cultural traditions, history and heritage of their community’s sacred shrines. It is
also the duty of traditional institutions to facilitate development in accordance with an Act of
Parliament to administer land and protect the environment. Chiefs are also meant to resolve

16 Section 120(1) of the Constitution which deals with composition of Senate states that the Senate consists of 80
senators, of whom “(b) sixteen are Chiefs, of whom two are elected by the provincial assembly of Chiefs from
each of the provinces, other than the metropolitan provinces, into which Zimbabwe is divided; (c) the President
and Deputy President of the National Council of Chiefs.”
17 Judicial authority derives from the people of Zimbabwe and is vested in the courts, which comprise – (a) the
Constitutional Court; (b) the Supreme Court; (c) the High Court (d) the Labour Court; (e) the Administrative Court
(f) the magistrates courts; (g) the customary law courts; and (h) other courts established by or under an Act of
Parliament. See section 162(a)–(h).
18 See section 5 of the Traditional Leaders Act and section 3 of the Customary Law and Local Courts Act Chapter
5:07.
19 Chief Charumbira is at the time of writing the current president of the National Council of Chiefs.
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disputes amongst people in their communities according to government laws and exercise other
functions imposed on them by an Act of Parliament.

Traditional leaders positively perceive their role as judicial organs as they employ a number of
mechanisms including the well-known Dare among the Shona people, and Inkundla among the
Ndebele people. The Dare/Inkundla20 system is administered by traditional leaders with the
assistance of a council of elders and members of the community in question as noted by
Chigwata.21 Clark views African traditional institutions as effective as they ensure equal
participation of all members of the communities in decision making and peace processes.24 In
the Dare/Inkundla the village head, headman or chief is only there as a presiding officer but
the decision is determined by the community and the verdict by the council of elders. Mutisi
also notes that the Dare/Inkundla can refer to a superior court case that they may deem beyond
their jurisdiction as provided for by the Constitution of Zimbabwe. Due to this system the
traditional leaders see themselves as more superior than the exogenous courts because they are
closely linked to people and live with the people in their communities.
Customary law prioritises restorative justice in that it seeks to restore harmony within
conflicting parties more than it seeks to punish wrongdoers. Traditional leaders have their own
approach to solving conflicts such as negotiation at all levels, village to national, from family
to the village court (Dare),22 from the Dare to the chief’s court  (Dare ramambo).23 From there
the exogenous methods can now come in, starting from the magistrate’s court to the High Court
then to the Supreme Court. This clearly shows that traditional methods need not be left out as
they focus more on restoring relationships through negotiation, forgiveness and compensation
if need be. Therefore this illuminates the point that chiefs perceive their role as the protectors
of peace and security in the country as they are expected by the spirit of the Constitution.

In addition, traditional courts are more accessible and economical to rural communities than
modern courts. When trying cases or resolving disputes, traditional leaders are assisted by
advisors who are usually from the family of the ruling tribe, for example, the Venda tribe.24 The
chiefs do not solely rely on their personal knowledge but rather acquire some advice from the
senior and older persons in the village because they are believed to be wiser as they have lived
longer. These elders are described as sages by Mosima.25 They tend to emphasise reconciliation
rather than retribution to ensure harmony among neighbours, relatives and communities in rural
areas. This is partially the reason why rural communities prefer traditional to modern courts.
Because of this role, the traditional leaders see themselves as playing a crucially active role in
deciding matters unlike the common law courts that rely on written laws. In other words,
customary law upholds the doctrine of natural law unlike common law which adheres to legal
positivism. Chiefs believe that they base their knowledge on the natural issues considering the
day-to day-lives of people and their decisions are stemmed from the roots of the matter.
Traditional leaders have tried to retain their powers through the way they conduct their meetings
at their local courts. For example, at Chief Charumbira’s court,26 his entrance triggers ululations
from the women and whistles from the men as a sign of respect and to praise the Chief. Chiefs

20 A group of elders presiding over a case in assistance of a chief or headman.
21 See T. Chigwata ‘The Role of Traditional Leaders in Zimbabwe: Are they Still Relevant?’ 20 Law, Democracy
and Development (2016).
22 ‘Dare’ is a Shona term which refers to a body of elders employed with the sole task of presiding over disputes.
23 M. F. C. Bourdillon, The Shona Peoples: Ethnography of the Contemporary Shona with Special Reference to
Their Religion (Mambo Press, Gweru, 1998).
24 Venda is a Zimbabwean tribe found in the Matebeleland South Province.
25 See P. M. P. Mosima, Philosophic Sagacity and Intercultural Philosophy: Beyond Henry Odera Oruka, African
Studies Collection, vol. 62, African Studies Centre, Leiden.
26 The court of the president of traditional leaders, located in Charumbira Village, Masvingo Province, Zimbabwe.
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see themselves as commanding respect and having power in the village. During or after the
court session, usually people are offered food to eat which is rather mandatory at some chief’s
courts, for example, the late Chief Nyakunhuwa. They believe that food brings people closer
and they accompany this by the Shona saying, “ukama igasva hunozadziswa nekudya”.27

At the chiefs’ courts one may find that the courts are decorated with animal skins (matehwe).
These skins are usually leopard skins, cattle skins and zebra skins. The skins usually symbolise
the power a chief possesses. The type of skins show how powerful a chief is and the more skins
of bigger and scarier animals in the court, the more respected the chief is.  A number of villagers
praise their chief as a sign of respect and an acknowledgment of the chief’s supremacy, for
example Chief Charumbira,28 Chief Nematombo in Hurungwe29 as well as Chief Ngezi in
Mhondoro.30 The subjects would praise the chief through poems (kudetemba), in which they
will be reciting the chief’s totem and the chief’s family lineage. The recitation of the totems
and the lineages gets the chief into a good mood (manyemwe).31. In illustration, Chief
Charumbira is referred to by his subjects as Shumbahuru (big lion).32

The Customary Law and Local Courts Act33 enacted under the previous constitutional order
assigns judicial powers to traditional courts. The jurisdiction of these courts is limited to civil
cases involving parties who reside within the area of the court’s authority, and the content of
the case has to be suited to trial by customary law. Thus traditional courts do not have the power
to adjudicate on cases of a criminal nature, such as murder or rape. However, and flowing from
tradition, in some cases traditional leaders do resolve disputes involving criminal matters of
less serious natures such as theft and assault. Serious cases of a criminal nature are referred to
the police for investigation. Despite this position, chiefs believe that they have the power to
solve criminal cases such as theft of livestock although this type of crime is a criminal offence
inscribed in the Criminal Code.

Village headman Bhilisa Dude, cited in Lighting Our Way,34 commended the late Chief Masuku
from Matabeleland for the manner the late Chief used to effectively reprimand wrongdoers. He
surprised all by keeping aloof and yet he was close to the people he led. He had no friends but
loved everybody. He always worked with respected kraal heads and headmen who formed his
chieftaincy committee, yet this was the very committee that always stood against his excesses
and always ensured that he acted within the bounds of sanity. The perceived role of the chief in
this process of community-based decision making was to “reflect and discuss the opinions
expressed in the village assembly and ultimately to suggest and publicly approve a decision of
consensus, considering different opinions and interests of involved persons”.35 He was quite
free to dismiss the council’s ruling if it exhibited negative implications and could act as he
thought best. However, this was only in theory, as acting against the advice given by the council
could lead to his downfall. Therefore, it is plausible to argue that, in general, chiefs perceive
their role as representing a democratic society whose communal aspirations and values are
collectively expressed. Chiefs have a sense of what can be termed as ‘grassroots democracy.’

27 This is a Shona idiom which means relationships are hardly complete unless you partake of a meal together.
28 See supra note 26.
29 A rural district in Zimbabwe.
30 A rural district in Zimbabwe.
31 Shona meaning for zeal.
32 A Shona totem.
33 Customary Law and Local Courts Act.
34 B. Dude, Lighting Our Way (African Community Publishing and Development Trust, 2008).
35 S. Dusing, Traditional Leadership and Democratisation in Southern Africa: A Comparative Study of Botswana,
Namibia and South Africa (Transaction Publishers, London, 2001).

62



The Constitution further provides that, “except as provided in an Act of Parliament, traditional
leaders have authority, jurisdiction and control over the communal land or other areas for which
they have been appointed, and over persons within those communal lands or areas”.36 The
Traditional Leaders Act also assigns to chiefs the responsibility to: supervise headmen and
village heads; oversee the collection of levies, taxes, rates and charges payable to rural local;
and conserve the environment and natural resources. Further, chiefs have the responsibility to:
notify local rural governments about the occurrence of natural disasters and the outbreak of
epidemic diseases; publish public orders, directives or notices; protect public property; and
promote the maintenance of good standards of health and education. Pursuant to the power
vested in the chiefs by the government, the chiefs have upheld their role as protectors of the
rights of people by ruling in line with the spirit of the Constitution of Zimbabwe which is
enshrined within the Declaration of Rights in Chapter 4.

This role, however, is slowly being questioned in the light of a number of factors, including
unethical and criminal conduct by some traditional leaders. In S v. Manenji & Another,37 a
village head was found guilty of murder with actual intent following a land ownership dispute
that culminated in the death of a woman at the hands of this particular village head. This case
indicates that some traditional leaders are involved in some grave acts of criminal conduct. The
low educational levels of most traditional leaders and their inability to apply a consistent
doctrine of precedent have also raised doubts about their competence and credibility as judicial
officials. A study carried out by Rukuni38 and others also revealed that some traditional leaders
are failing to exercise impartiality when adjudicating cases, particularly with respect to
politically sensitive matters and in cases where they have an interest, such as, boundary disputes
or where relatives are involved.39 However, it still remains a fact that traditional leaders play
an important role as a dispute resolution mechanism in rural areas, thereby complementing the
modern judicial system given its limited reach.

In a nutshell, traditional leaders see themselves (with reason) as more superior to the modern
court officials because they have a closer attachment to the people. To maintain their power as
judicial organs and guardians of human rights, they have tried very much to make their local
courts accessible to people, even the most indigent of their communities. This is seen through
praises from their subjects in the form of kudetemba, animal skins and the way they conduct
their court proceedings, which is different from the modern courts as it encompasses everyone.

4.2 How Chiefs and Traditional Leaders Perceive Their Role as Judicial Organs and
Protectors of Constitutional Rights

The institution of traditional leadership has always been central to the governance of
communities in Africa in general and Zimbabwe in particular. It must be established beforehand
that there may be differences in the manner disputes are resolved depending on each tribe.
However, it is worth mentioning that despite these tribal differences, the traditional ‘dispute
resolution’ system as well as the justice system is basically the same with only a few trivial
differences.40 The institution of traditional leadership comprises of chiefs, headmen and village

36 Section 282(2) of the Constitution.
37 13-HB-03.
38 T. Rukuni et al., The Role of Traditional Leadership in Conflict Resolution and Peace Building in Zimbabwean
Rural Communities: The Case of Bikita District (2015).
39 See the Tsvangirai v. Nyikadzino case, supra note 15.
40 M. Ramose, African Philosophy through Ubuntu (Mond Books, Harare, 1999).
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heads, who are vested with ‘traditional’ judiciary authority. Village heads usually comprise of
the minor courts called ‘zunde raSabhuku’, while the chiefs comprise of the community court
to which appeals from the minor courts are forwarded. Since the advent of the colonial era, the
recognition and appeal of traditional courts and chiefs has deteriorated. Subsequently, these
legal bodies lost much of the influence and power that they previously had. For instance the
Customary Law and Local Courts Act grants traditional chiefs limited jurisdiction in civil
matters and none in criminal matters.44 According to Chief Charumbira, the president of the
Zimbabwe Council of Chiefs, this directly compromises the issue of access to justice in the
sense that it limits the courts to merely deal with human rights violations that arise in civil
matters, and they should not involve themselves at all with human rights violations that have to
do with criminal law.  This poses a great threat to the contribution of traditional courts in
providing justice in the Zimbabwean society. At the same time this means the remedies
available for the greater part of the rural populace in terms of criminal offences become less
accessible thereby compromising access to justice and human rights.

It becomes imperative for one to notice that access to justice is gendered, and the implications
are felt more on women than men. To begin with, according to a recent census there is an
estimate of 13 million people in Zimbabwe.41 Further, according to the Word Bank estimation
10,551,204 of the people live in the rural areas.42 This entails that traditional chiefs have
jurisdiction over almost 75 per cent of the Zimbabwean population,  as such limiting the
jurisdiction of these traditional chiefs excessively (as is the position in Zimbabwe) compromises
access to justice to 10,551,204 of the Zimbabwean population. In this respect, one would
recommend that these traditional authorities be given adequate jurisdiction to give meaning to
the right to access to justice for the majority of Zimbabweans. This means that even extension
of their jurisdiction to criminal matters should be considered. Contrary to the traditional
approach, the chiefs are required to be apolitical, as is required of any judicial officer;43 such
provisions are aimed at making access to justice impartial and available to anyone despite
certain political affiliations. However according to Chief Munyikwa of Gutu Masvingo, despite
the constitutional provision that enjoins chiefs to be apolitical, the greatest obstacle to access to
justice is discrimination based on political differences, meaning that even though there are
provisions to give meaning to access to justice, the reality on the ground is quite different as
authorities might behave in a way that is contrary to what is expected of them.

5 Characteristics of the Traditional Legal System in Relation to Access to Justice

5.1 Location of the Courts

Traditional courts are found in all rural communities. This makes justice easily accessible as
there are basically no transport costs. Nhlapo recognises the effect of social status on justice
accessibility in courts.44 Since the people who preside over cases in traditional courts (the chief
and the assessors) are usually from the same tribes or clan, and their norms and values are the
same, it is easy for one to feel that justice has been executed, regardless of whether s/he has lost
or not in court. The importance of the location of traditional leaders and their courts is best
supported by Madhuku when he says that it is not easy to define what justice is because what

41 ‘13m in Zimbabwe, census reveals’, The Herald, December 2013, <www.herald.co.zw /13m-in-zimbabwe-
census-reveals> (accessed 23 November 2016).
42 See <data.worldbank.org/indicators/SP.RURTOTL>
43 Section 163(f) as read together with section 165(4) of the Constitution of Zimbabwe.
44 See T. Nhlapo, ‘Customary Law in Post-Apartheid South Africa: Constitutional Confrontations in Culture,
Gender and “Living Law”’, 33:1 South African Journal on Human Rights (2017).
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is just for one person may not be just for the other person obviously because of social, political
and economic differences.45 With the plaintiff and defendant or accused and the complainant
coming from the same area and sharing common backgrounds, it is much probable that they are
satisfied with whatever outcome of the court’s ruling. In Madhuku’s words, to say that the law
must serve the ends of justice is to promote the view of justice shared by those whose
perceptions dominate a given society.46 The location of the traditional leaders’ courts is thus an
important factor as far as access to justice is concerned.

5.2 Costs

There is no need for people to travel long distances to magistrates’ courts, which require
transport costs, to access justice. Even if a villager does not stay near his chief’s court, the
transport cost is usually cheaper than that of travelling to district headquarters where magistrate
courts are located. Besides transport costs, court levies in traditional courts are cheaper as they
usually range around USD 20 which is also negotiable as one can pay in kind, for example,
goats or chickens as levy fee. This is different from modern courts where one has to pay legal
practitioners who charge huge fees to represent a person, and because of the complex and
intimidating nature of the court process, it is highly probable that in most cases an unrepresented
person loses the case. Even though there are legal aid forums, not every poor person gets access
to them because of many reasons, one of them being ignorance of their existence. From this, it
can be seen that justice is more accessible in traditional courts as they accommodate every
person regardless of their economic background.

5.3 Flexible Procedural Standards

The procedure in traditional courts is flexible and simple. At Chief Charumbira’s and Chief
Sigola’s courts, the plaintiff and the defendant each narrate to the court his/her version of what
transpired  up to the time the plaintiff reported the matter to the chief’s court.51 After that, the
witnesses from both sides are called to testify, provided they have first-hand information, and
there is no hearsay. Later, the plaintiff and the defendant are given the chance to respond to
what the witnesses would have said. After that, the floor is given to the Dare (the people who
would be in court) to give their views concerning the matter. This is the standard procedure that
gives both parties to a dispute an equal chance to be heard. Most people believe that in
traditional courts there is no presumption of innocence but it is actually there. Traditional,
community and customary justice systems have been described as informal, non-state, non-
official or non-formal justice systems. For a long time, they have however operated at the
periphery of the formal justice system. The informality makes these courts user-friendly for
both the accused and plaintiff; for example, in Chief Thandi’s and Chief Nyakunhuwa’s courts
the presiding officer does not persecute the accused even if it is clear that he is guilty like most
people think traditional leaders do. The kind of questioning is not accusatorial in nature as
followed in formal courts, but it is simple questioning which gets the defendant or accused to
realise and appreciate his wrong doing.

5.4 Communication

Communication in traditional courts is easier compared to any other formal court
communication. This is so because the language used is the same one the people involved use
in their daily lives; this implies that the communication process is simple and less prone to

45 Madhuku, supra note 12.
46 Ibid.
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ambiguity or misinterpretation. What the receiver understands is correlated with his own
experience, and his language proficiency would influence the acceptance of the message, as
stated by Dobra and Popescu.47 The language used in traditional courts is local and understood
by everyone, unlike in regular courts where the jargon used is usually technical and some words
are Latin and only understood by legal practitioners and the judges. There is thus no need for
an interpreter in traditional courts as s/he can distort the information such that justice would not
be properly executed. The environment itself is also not a communication barrier as it is
friendly. Though chiefs are the head of communities, they have time to interact with their
people. This lead to the lower rank people not feeling intimidated by their chief, and the social
status difference would not distort effective communication in courts.

5.5 The Law Used

Traditional courts use customary law principles, customs and customary practices in dispute
resolution. However, traditional courts, like regular courts, are also making efforts to
accommodate general law. In traditional courts some chiefs like Chief Charumbira recognise
the Constitution and also use the Traditional Leaders Act in their courts. The traditional courts,
unlike before, are now empowering women and giving them leadership posts in their villages.
In Chief Charumbira’s area, there are 21 female heads of villages (sabhuku).  In this Chief’s
court, women also have a say in the proceedings of the court as assessors. They also play an
advisory role to the Chief and their views are as important as those given by men.48

However, not all traditional leaders recognise human rights as some chiefs are not aware of
them. Local adjudicators and community members involved in alternative dispute resolution
are often not aware of some human rights standards. A practical example is Chief Charumbira
who is one of the chiefs who recognises the existence of the Constitution and Acts of law, but
he concurred that applying human rights in some issues was controversial and a big challenge
as it would lead to injustice. For example, he presided over a case which involved a 16 year old
girl who had sexual intercourse with her boyfriend who was 20 years of age. Chief Charumbira
acknowledged that he knows and respects the legal age of majority and the age of consent but
the people he rules have a different view about the age of consent. In Shona customs, as long
as a girl is not yet married, she has no right to consent to sexual intercourse or else the man
would have to pay for seduction damages despite the age of the girl. In this case, the Chief made
the ‘boy’ who was having sexual intercourse with the girl to pay for seduction damages to the
girl’s father despite the fact that the Zimbabwean Constitution stipulates that when a girl is 16
years old, she has the right to consent to sex.49

6 Recommendations from Chiefs on Improving Access to Justice

The chiefs have suggested that a number of measures be implemented in order for them and
other traditional leaders to be able to properly execute their constitutional mandate. Firstly, in
as far as the enforcement of judgments is concerned, Chief Nyamande suggests that chief’s
messengers be entrusted with the authority to arrest those who do not obey judgments. He
further suggests that chief’s messengers be given some form of identification. Secondly,
according to Chief Chiwara, the higher courts should be encouraged to respect judgments made
by chiefs.  He maintains that failure to do that would lead to further underestimation of
traditional courts and their dispute resolution mechanisms.  Another chief, Chief Chitsa,

47 A. Dobra and A. Popescu, Barriers in Verbal Communication (2008).
48 In Zimbabwe there are at the time of writing three female chiefs.
49 See section 70(3) of the Criminal Law (Codification and Reform) Act [Chapter 9:23].
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believes that judgments derived from their courts should not be assessed by the magistrates’
courts, especially on the issue of makunakuna (incest). Chiefs further suggest that they be
allowed to give final decisions as new judges and magistrates are not knowledgeable in
traditional issues.

7 Conclusion

It has been made clear that traditional institutions that enforce and implement customary law
play a critical role in the justice administration system in Zimbabwe. The fact that Zimbabwe’s
population is mainly rural necessitates the prominence of a judicial system that is accessible to
all. Further, the added fact that customary law is active and affects daily lives of the rural
population makes customary law important in dispute resolution in rural communities. A lot
needs to be done in order to enhance the effectiveness of the customary justice system and
ensure that it keeps pace with the rapid social, economic and political developments of the time.

In addition, the value of participation in customary law courts implies that people should not be
the passive recipients of decisions affecting them, whether by power-wielders, bureaucrats or
experts, however well intentioned. Indeed, the administration of law scrupulously, without
arbitrariness and according to rules and consequences that are known or can reasonably be
known to the subjects of the law correspond to the most basic notions of justice.50 In conclusion,
the mentoring, strengthening and capacity building of chiefs and headmen is central to the
realisation of the right to access to justice in Zimbabwe, especially for women and children
often affected by patriarchal cultural values.

50 See N. Rodley, ‘Civil and Political Rights, in C. Krause and M. Scheinin (eds.), International Protection of
Human Rights: A Textbook (Abo Akademi University Institute for Human Rights, 2012).
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Inclusive Education, Rights of Persons with Disabilities and Policy:
Mainstreaming PWDs at Africa University in Zimbabwe

Chupicai Manuel,* Pamela Machakanja** and Deliah Jeranyama***

1 Background

Rising global inequalities and marginalisation are proving difficult to solve using a single lens of
analysis. And education as a possible panacea for dealing with these inequalities has not been
accessed by all people in society. Such a skewed distribution, access and availability of education
have caused marginalisation of certain segments of society based on gender, sexuality, race,
disability and class. Thus, a call for rethinking inclusive education with the view of transforming
the educational systems, processes, institutions and infrastructure that promote the rights of people
with disabilities is paramount in the 21st century. However, the political economy of inclusive
education and policies around which to achieve the rights of persons with disabilities (PWDs) are
rather elusive and uncoordinated given the complexity and contested nature of the factors that
surround the realisation and implementation of inclusive education in Zimbabwe. Historically, all
education systems were established under the elitist models of development which discriminated
against the minority based on power, sex, gender, disability, language, sexuality, race, class and
geography among other factors. Zimbabwe’s education system followed the same model under the
colonial rule, and the post-colonial education system took a similar fashion despite significant
changes and affirmative action the government adopted to bring on board those who were
historically and systematically marginalised.

In view of this, the education system that Zimbabwe inherited had its fault lines and has limited
inclusivity and the pedagogy that was not inclusive to those viewed as the ‘other’ in society such
as PWDs. The infrastructure, teaching materials and educational facilities and many other
amenities for special needs education remain inaccessible in many universities in Zimbabwe. In
addition, the recognition of PWDs in the United Nations Convention on the Rights of Persons with
Disabilities (CRPD) in 2006 has not scored much in Zimbabwe due to a myriad of challenges
including governance, as well as socio-economic difficulties facing the country for the past decade.
Relevant to these is the spatial progress realised in the Millennium Development Goals (MDGs),
especially the universal access to primary education, where greater emphasis was placed on access
and less on equity and inclusivity. The Sustainable Development Goals of the United Nations
Development Programme (UNDP, 2015) through SDG Goal #4 now emphasise inclusive and
equitable quality education and the promotion of lifelong learning opportunities for all.1 However,
since 2000, despite remarkable progress on the goal in reaching 91 per cent in primary school
enrolment rate in developing regions, access to quality higher education remains a challenges
especially to students with disabilities. Given this background, many tertiary institutions in
Zimbabwe remain unfriendly to PWDs and there are limited facilities and human resources to

* Human rights professional and researcher.
** Interim Deputy Vice Chancellor, Director, Research and Innovation, Africa University, Mutare, Zimbabwe.
*** Human rights professional and researcher.
1 UN, Transforming Our World: The 2030 Agenda for Sustainable Development, A/RES/70/1 (2015).
Sustainabledevelopment.un.org
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expedite the provision of inclusive education. Therefore, this study seeks to explore the prospects,
challenges and opportunities of inclusive education in institutions of higher learning with the aim
of mainstreaming PWDs in the learning process and education outcomes and advance the rights of
PWDs. This study is expected to establish and propose policy options to accelerate inclusive
education in institutions of higher education in Zimbabwe through curriculum development and
affirmative action.

2 Problem Statement

The historical trajectory of disability legislation in Zimbabwe can be traced back to 1992 when the
Disabled Persons Act (DPA) (Chapter 17:01) was decreed becoming one of pioneer countries to
give recognition to the plight of disabled persons. Persons with disabilities are protected under a
number legislative laws including the United Nations Convention on the Rights of Persons with
Disabilities, which Zimbabwe ratified on 23 September 2013 and which takes a human rights and
people-centred based approaches to the conceptualisation of disability as part of “human diversity
and humanity; equality of opportunity; accessibility; equality between men and women”,2 and the
Constitution of Zimbabwe section 83 (a–f), with sub-section (e) emphasizing provision of facilities
for education and sub-section (f) focusing on the provision of state-funded education and training
where needed.3 Thus, having embraced and internalized the international human rights practices
and expectations in the Zimbabwe Constitution, all institutions are expected to mainstream PWDs
in the educational system through policy formulation and institutional reforms. However, despite
having this plethora of legislative laws, institutions of higher learning in Zimbabwe seem to be
lagging behind in embracing the concept of disability and PWDs from a human-rights based
approach which calls for inclusive policy planning and mainstreaming PWDs in all their curricula
activities as an expression of responding to and embracing inclusive education. Several scholars
have concluded that inclusive education remains at the ‘pilot project’ stage across much of sub-
Saharan Africa (SSA).4 Of the 30 million young people who are out-of-school in SSA, it is
estimated that one third are children with disabilities (CWDs).5 The literature indicates historical,
cultural, material and other factors which pose barriers to the participation of CWDs and the
realisation of inclusive education.

Africa University had small numbers of PWDs accessing higher education due to problems that
span from colonial, historical and human attitudes as well as institutional weaknesses. This high
level of apathy has resulted in seemingly high levels of unpreparedness to include disabled persons
within many institutions of higher learning, as well as limited social infrastructure reforms which
is evidenced by the nature of facilities, systems, physical and functional structures. Consequently,
institutions of higher learning often panic and poorly handle such students or staff members living
with various disabilities when they become part of the institution’s community. Institutions of

2 Article 3 of the CRPD on general principles.
3 Constitution of Zimbabwe Amendment (No. 20) Act, 2013.
4 C. J. Eleweke and M. Rodda, ‘The Challenge of Enhancing Inclusive Education in
Developing Countries’, 6:2 International Journal of Inclusive Education (2002) pp. 113–126; L. Mariga, R. 
McConkey and H. Myezwa, Inclusive Education in Low-Income Countries: A Resource Book for Teacher Educators, 
Parent Trainers and Community Development Workers (Rondebosch, South Africa, 2014); M. Srivastava, A. de 
Boer and S. J. Pijl, ‘Inclusive Education in Developing Countries: A Closer Look at Its Implementation in The Last 
10 Years’, 67:2 Educational Review (2015) pp. 179–195.
5 Mariga et al., ibid.
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higher learning are replete with practices that reinforce exclusion, one of the most common being
the widely accepted but largely smoke-and-mirrors practice of psychological testing of students to
determine eligibility for special needs funding and services which are non-existent most of the
time.

3 Goal

The study at hand seeks to assess the processes, structures and policies of higher education
institutions in Zimbabwe. The study will carry out an overall assessment of the accessibility of
infrastructure by PWDs, the availability of human resources to handle PWDs, curriculum,
amenities, policies and pedagogy at an institution of higher learning in Zimbabwe. This will be
done to measure the levels of preparedness, ability and milestones in mainstreaming PWDs in
higher education institutions. The study also seeks to examine the human rights implications of
mainstreaming PWDs in higher education as a social justice responsive to the attainment of SDG
Goal #4.

4 Research Objectives

The study was guided by the following objectives which were to:

1. Analyse the legal frameworks that provide for disability rights and inclusive education in
Zimbabwe.

2. Assess the policies, structures, attitudes, environment and processes available to
mainstream PWDs at selected institutions of higher learning in Zimbabwe

3. Suggest strategies that can be adopted to promote inclusivity of persons with disabilities in
institutions of higher learning and promote equality and equity in Zimbabwe

5 Research Questions

The study was guided by the following questions:

1. In what ways does the disability legal framework provide for inclusive education in
Zimbabwe?

2. What policies, structures, processes and institutions are available at Africa University
which are inclusive of persons with disabilities?

3. What strategies can be adopted to promote inclusivity of persons with disabilities in
institutions of higher learning in Zimbabwe?

6 Significance of Study

This study is worth conducting because:

It will be a basis for education policy development vis-à-vis disability policy development
at institutions of higher learning.
It also informs curriculum review and possible teaching methodologies as a step towards
alignment with human rights best practices.
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It advocates for human resources that are disability friendly (sensitive).
It facilitates the achievement of equality and justice as called for by the Sustainable
Development Goals.
The protection and promotion of fundamental human rights needs to be reflected in the
approach taken with persons with disabilities.
It shall further influence inclusive education at all levels of formal education in Zimbabwe.

7 Assumptions of the study

The study is premised on the assumptions that:

At every recruitment process, institutions of higher learning receive applications from
PWDs.
Institutions of higher learning have not been adequately prepared to receive PWDs as both
students and staff.

8 Conceptual Framework

This study will dwell on the United Nations Convention on the Rights of Persons with Disabilities
of 2006 and the various legal frameworks available in the Zimbabwe Constitution that seek to
promote the rights of PWDs. Inclusive education falls under the human rights framework inasmuch
as it also reflects good governance. A human rights based approach will be adopted as a theoretical
framework in this study as well as participation as it is reflected in good governance indicators.
The study will also draw scholarly debates on inclusive education in higher education from global
and regional experiences, and compare them to the Zimbabwean context.

9 Conceptualising Inclusive Education

Inclusive education is a contested multidimensional concept which can be seen as a process of
strengthening the capacity of an education system to reach out to all learners. As a contested
concept it is shrouded with the underlying practices and meanings varying from region to region.
As highlighted by Deppeler, Loreman and Smith, “educational jurisdictions around the world have
adopted the vocabulary of inclusive education and invested significant resources … into making
schools more inclusive … however, exclusion remains a real and present danger.”6 UNESCO
contends that it is “an overall principle that should guide all educational policies and practices,
starting from the belief that education is a fundamental human right and the foundation for a more
just society”.7 While this is a comprehensive definition, other views from global institutions such
as the UNCRPD take inclusive education as a rights-based approach to education which appreciates
diversity among learners and their unique educational needs. Inclusive education centres its efforts
on learners who are vulnerable and prone to exclusion and marginalisation.

6 J. Deppeler, T. Loreman and R. Smith, ‘Teaching and Learning for All’, in J. Deppeler, T. Loreman, R. Smith and 
L. Florian (eds.), Inclusive Pedagogy Across the Curriculum. International Perspectives on Inclusive Education
(Emerald Group Publishing, London) vol. 7, pp. 1–10.
7 Assessing Inclusive Education in Practice in Namibia, Challenges and opportunities in leaving no child behind, p. 
ii, <https://www.moe.gov.na/files/downloads/99e_InclusiveEducationImplementationReport.pdf>.
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10 Inclusive Education: Global Legal Framework

International law recognises the rights of PWDs through the CRPD which is a global treaty that
addresses disability. It recognised formally the globalisation of disability rights under the human
rights movement in 2006.8 Historical evidence shows that disability was once approached from a
social welfare and epidemiological perspective where it carried images of sick and needy persons
and not impairment. Therefore, the CRPD’s thrust is that of a human rights based approach where
issues of social and economic justice are at the centre of disability rights, with inclusive education
anchoring social justice and equity. PWDs are therefore entitled to their fundamental rights, and
in the context of inclusive education issues of access, affordability and distribution of services in
higher education are invaluable tools that will make Zimbabwe and other African states live to the
billings of international disability rights. The CRPD has enshrined provisions that call for equality,
and Article 1 clearly states that the purpose of the Convention is to promote, protect and ensure the
full and equal enjoyment of all human rights and fundamental freedoms by all persons with
disabilities, and to promote respect for their inherent dignity.9 In addition, the CPRD through
Article 24 requires state parties to recognise the right to education for disabled children, and
imposes the obligation to make reasonable accommodations10. Therefore, state parties have the
obligation to hold universities to account for discrimination against PWDs in higher education.

Another right enshrined in the CPRD is the right to accommodation which is a very important
aspect of securing inclusive education. The CRPD requires 1) an immediate non-discrimination
guarantee, and 2) imposes an obligation of progressive realisation with respect to providing
collective accommodations so as to incrementally transform classrooms into inclusive learning
environments. With respect to disability-based discrimination in education, the failure to make a
reasonable and effective accommodation is an act of discrimination. In view of the above, it is
important to draw from the General Comment No. 4 on Article 24 that the CRPD places emphasis
on the role of governments in terms of providing inclusive education, across all levels of the
education system, for all learners.11 This entails a comprehensive analysis of disability issues, and
it offers a human rights dimension, replacing the medical model with the social model of
disability.12 General Comment No. 4 on Article 24 has promoted the right to inclusive education
for children with disabilities, stating that they should be able to be included in the general education
system. Therefore, there are good grounds for progressive state parties, institutions and all
stakeholders to respect and implement initiatives that will further entrench values of disability
rights in line with the CRPD.

8 The CRPD was adopted on 13 December 2006 at the United Nations Headquarters in New York, and was opened
for signature on 30 March 2007.
9 Under Article 1 of the CRPD, other forms of disability include mental, intellectual and sensory impairments.
10 Article 24 of the CRPD contains the first legal enshrinement of the right to inclusive education for people with
disabilities.
11 G. de Beco, ‘The Right to Inclusive Education According to Article 24 of the UN Convention on the Rights of
Persons with Disabilities: Background, Requirements and (Remaining) Questions’, 32 Netherlands Quarterly of
Human Rights (2014) pp. 263–287.
12 R. Kayess, and P. French, ‘Out of the Darkness into Light? Introducing the Convention on the Rights of Persons
with Disabilities’, 8:1 Human Rights Law Review (2008) pp. 1-34.
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11 African Protocol on Persons with Disabilities and Inclusive Education

The African Protocol on Persons with Disabilities recognises disability rights13. For example,
Article 16 recognises the right to education. Article 16 states that:

1. Every person with a disability has the right to education.
2. States Parties shall ensure to persons with disabilities the right to education on an equal basis with others.
3. States Parties shall take, reasonable, appropriate and effective measures to ensure that inclusive quality

education and skills training for persons with disabilities is realized fully, including by:

a) Ensuring that persons with disabilities can access free, quality and compulsory basic and secondary
education;

b) Ensuring that persons with disabilities are able to access general tertiary education, vocational
training, adult education and lifelong learning without discrimination and on an equal basis with
others, including by ensuring the literacy of persons with disabilities above compulsory school age;

c) Ensuring reasonable accommodation of the individual's requirements is provided, and that persons
with disabilities receive the support required to facilitate their effective education;

d) Providing reasonable, progressive and effective individualized support measures in environments
that maximise academic and social development, consistent with the goal of full inclusion;

e) Ensuring appropriate schooling choices are available to persons with disabilities who may prefer to
learn in particular environments;

f) Ensuring that persons with disabilities learn life and social development skills to facilitate their full
and equal participation in education and as members of the community;

g) Ensuring that multi-disciplinary assessments are undertaken to determine appropriate reasonable
accommodation and support measures for learners with disabilities, early intervention, regular
assessments and certification for learners are undertaken regardless of their disabilities;

h) Ensuring educational institutions are equipped with the teaching aids, materials and equipment to
support the education of students with disabilities and their specific needs;

i) Training education professionals, including persons with disabilities, on how to educate and interact
with children with specific learning needs; and

j) Facilitating respect, recognition, promotion, preservation and development of sign languages.

In the spirit of the Article 16, there are good grounds for any progressive learning environment to
craft policies that provide for an all-inclusive society and observe the rights of PWDs.

The African Protocol for PWDs further recognizes the right to education of PWDs through Article
15 that observes the issues of accessibility such as:

1. Every person with a disability has the right to barrier free access to the physical environment, transportation,
information, including communications technologies and systems, and other facilities and services open or
provided to the public. 2. States Parties shall take reasonable and progressive step measures to facilitate full
enjoyment by persons with disabilities of this right, and such measures shall, among others, apply to:

a) Rural and urban settings and shall take account of population diversities;
b) Buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing,

medical facilities and workplaces;
c) Information, communications, sign languages and tactile interpretation services, braille, audio and

other services, including electronic services and emergency services.

Therefore, there are good grounds for institutions of higher learning to mainstream PWDs
inasmuch as they are not bound by the law to implement disability rights. In any event, if these

13 African Protocol on the Rights of Persons with Disabilities.
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institutions are found to discriminate PWDs, there can be litigation initiated by the person being
discriminated using the available national laws.

12 Marrakesh Treaty and Inclusive Education

The Marrakesh Treaty is an international treaty adopted in 2013 by member states of the World
Intellectual Property Organization (WIPO), a specialised agency of the United Nations14. The full
title is The Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind,
Visually Impaired or Otherwise Print Disabled. It is the first copyright treaty with human rights
principles at its core, with specific references to the Universal Declaration of Human Rights and
the UN Convention on the Rights of Persons with Disabilities. The impetus of the Marrakesh Treaty
is on its landmark provisions such as that it created an international legal framework that allows
the making and distribution of accessible format copies for people with print disabilities, and the
sharing of accessible books across national borders. Under the Marrakesh Treaty, people with print
disabilities include those who are blind, those who have a visual impairment or a perceptual or
reading disability and those who are unable to focus the eyes or to hold or manipulate a book. Thus,
this Treaty is a giant step towards improving the right of PWDs in learning environments to have
access to print literature by removing stringent copyright measures for PWDs. All libraries in the
world have their obligations to provide for PWDs and ensure that the university is an all-inclusive
learning environment for PWDs.

13 Research Methodology

The study adopted a qualitative research method which assisted us to explore Africa University’s
preparedness, responsiveness and policies to PWDs and aggregate data on populations of PWDs in
the University over a five-year period (2011 to 2016), level of inclusivity in the curriculum and
described experiences, perceptions, prospects and challenges faced in the promotion of inclusive
education.

14 Population

The population of the study was Africa University with an average student body of 2100 students
for both conventional and continuing education. The population of this study was drawn from key
position holders in the University. This study conducted key informant interviews mainly with the
deans of three colleges namely the College of Business, Peace, Leadership and Governance,
College of Social Sciences, Theology, Humanities and Education and the College of Health,
Agriculture and Natural Sciences. In addition, the Director of Continuing Education Office, the
library staff, warden, the Student Representative Council, the Student Affairs Department, the
lecturers (mainly HODs) and the Office of the Deputy Vice Chancellor as well as the Registrar’s
offices were consulted during thus study.

14 The Marrakesh Treaty is an international treaty adopted in 2013 by member states of the World Intellectual
Property Organization (WIPO), a specialised agency of the United Nations
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15 Scope of the Study

The study focused on:

Four forms of disabilities which are visual impairments, hearing impairment, speech
dysfunctions and physical disabilities
Infrastructure which is limited to systems and structures
A private institution of higher learning
Curriculum
Pedagogy
Human resources
Culture of inclusivity
Policy and governance
Population of PWDs

16 Sample Size and Sampling Methods
A sample for this study comprised students, academic and support staff of the selected institution 
of higher learning. The targeted sample size was composed of four (enrolled or former) male and 
female students living with either visual impairments, hearing impairment, speech dysfunctions or 
any other physical disabilities from the institution. Sixteen key informants shall also be identified 
from among the transport departments, Student Representative Council, human resources offices, 
dean of students’ offices, resource centres/libraries, sports departments, hostel wardens, registry 
departments and the ICT/web management departments. Both students and key informants were 
selected using purposive sampling.

17 Data Collection Methods

Data for this study was collected using semi-structured questionnaires and key informant 
interviews and observations. Students participated through questionnaires while key informant 
interviews were conducted with key informants from deans of colleges, librarian, ICT department, 
student body, Office of the Deputy Vice Chancellor and other relevant officers. Observations were 
made around the halls of residence, dining halls/canteens, bathrooms/restrooms, classrooms, 
library facilities/resource centres, playgrounds and the common rooms. While observing, attention 
was given to available special facilities that are needed by PWDs.

18 Data analysis

Thematic data analysis was used to group responses and analyse data using a narrative approach. 
This allowed us to interpret how Africa University upholds the rights of PWDs, describe the 
perceptions of the University towards inclusive education and analyse the processes and initiative 
underway to improve inclusive education.

19 Ethical considerations

The nature of this study required strong observance of ethical issues. Since there was engagement 
of persons with disabilities, the wording of the questionnaires and interview questions were very
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disability friendly and sensitive. Again, other critical issues such as consent, confidentiality,
voluntary participation and withdrawal were observed.

20 Findings

20.1 Introduction

This study administered key informant interviews which constituted the bulk of the data which we
analysed. The Office of the Deputy Vice Chancellor, the Dean of Students, the registrar and
lecturers among others were part of the sample which contributed to data sources.

20.2 Provisions of the Zimbabwe Disabled Persons Act and the 2013 Constitution

The Zimbabwe Disabled Persons Act (Chapter 17:01) was promulgated in 1992, making the
Zimbabwe one of the first states to adopt a disability related legislation.15 Having taken this step,
it would have been assumed that Zimbabwe would ratify the Convention on the Rights of Persons
with Disabilities when it came into force in 2007. The Convention places obligation on states to
ensure that persons with disabilities realize their rights and fundamental freedoms without any form
of discrimination. However, it took Zimbabwe more than five years to ratify the convention in
September 2013.

This international instrument was domesticated through the Constitution of 2013, which recognises
the rights of persons with both physical and mental disabilities. Section 22(2) of the Zimbabwe
Constitution clearly indicate the state’s obligation to, “within the limits of the resources … assist
persons with physical or mental disabilities to achieve their full potential and to minimize the
disadvantages faced by them”. The Constitution further prescribes in section 3 that all institutions
and government agencies ‘must’:

a) Develop programmes for the welfare of persons with physical or mental disabilities, especially work
programmes consistent with their capabilities and acceptable to them or their legal representatives.

b) Consider the specific requirements of persons with all forms of disability as one of the priorities in
development plans

c) Encourage the use and development of forms of communication suitable for persons with physical or mental
disability

However, critical analysis of this constitutional commitment has revealed the implications of a
claw back clause in section 22(2) which continues to dilute and undermine the rights of PWDs.
Despite this, the Constitution remains a confirmation of how much the state is committed to
promote and protect the rights of PWDs. Section 83 shows further dedication towards alleviation
of the predicament faced by PWDs in Zimbabwe. This has demonstrated how much Zimbabwe has
embraced the human rights based approach in a bid to internalise the framework into its legislation.
Whilst this section is dedicated to ensure that the rights of PWDs are observed and respected, there
seems to be no guarantee that the state shall fulfil the obligation since full realisation of the rights

15 P. Manatsa, ‘Are Disability Laws in Zimbabwe Compatible with the Provisions of the United Nations Convention 
on the Rights of Persons with Disabilities (CRPD)?’, International Journal of Humanities and Social Science 
Invention (2015) pp. 25–34.
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remains subject to availability of resources. In that regard, Mandipa submits that section 83 should
have stated that the state has a duty to progressively realize the rights of PWDs.16

These shortcomings have failed to cover up for the gaps observed in the Disabled Persons Act
which has also been criticised for inadequately addressing the human rights of PWDs. The major
drawback of this Act is that it follows an outdated medical model of disability which locates
disability within the person and views PWDs not as rights holders but as objects for clinical
intervention.17 This has contributed to PWDs losing confidence in themselves as influential agents
of positive change.

Having realised the implication of this shortfall, government ministries have made efforts to
embrace human rights concepts so as to improve inclusiveness of PWDs in all programming. This
has also seen the Ministry of Higher and Tertiary Education urging disability friendly pedagogy
and infrastructure as a means towards achieving its goal to ensure that education is received by all
who have the capacity despite physical makeup.

20.3 Disability-Friendly Policies and Infrastructure

Having been established 25 years ago, Africa University has no disability policy that is specifically
designed to ensure inclusivity of both students and staff with disabilities. This is a gap that has
been overlooked and thus continues to cause panic when a PWD shows up after being admitted on
campus. An informal chat with one of the student alumnus with physical disability revealed the
seemingly panic and discomfort expressed by both staff and students upon realising that the student
was physically disabled.

This supposed confusion stands as a clear sign of unpreparedness to receive and render services to
PWDs in general. To confirm this assumption, the study went further to assess the nature of
buildings on campus to verify whether they were designed with PWDs in mind. Twelve buildings
that are critical to students and staff were assessed to see how accessible they are to PWDs. All
college buildings, the library, ICT building, one hall of residence (because the stet-up of all hostels
is the same), the student union building, chapel, dining hall and the administrative building were
assessed.

20.4 Public Buildings Accessibility

Of the 12 buildings, none of them has a clearly designated parking space for disabled badge holders.
All buildings have a designated parking space, including a space specifically set aside for students
to park their vehicles. However, there is no building with a specifically set-aside parking space for
PWDs. This could be understood that PWDs are not recognized as in need of some special need
especially considering that they may not be able to withstand possible pressures in order to have
equal access to some resources. Unavailability of a designated parking space further translates to
PWDs having to walk a long distance from the parking area to the nearest building.

16 See E. Mandipa, ‘New Constitution Disability Friendly’, Chronicle, 30 January 2014, available at
<http://www.chronicle.co.zw/new-constitution-disability-friendly>
17 E. Mandipa, ‘A Critical Analysis of the Legal and Institutional Frameworks for the Realisation of the Rights of
Persons with Disabilities in Zimbabwe’, African Disability Rights Yearbook (2013) pp. 81–96.
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The assessment also found that the main entrances of some of the buildings are either flat levelled, 
ramped or have staircases. It was observed that only two of the 12 observed public buildings had 
both a ramp and a staircase, that is, the IPLG building and the chapel. Five buildings are flat-
levelled, four have staircases (without ramps) and only one has a ramp (and no staircase) on the 
main entrance. Among the flat levelled buildings are the male and female hostels. This means 
wheelchair users and crutch and cane users cannot access the second floors of all halls of residence. 
As a measure, all students with such disabilities have always been allocated rooms that are on the 
ground floor; something which does not grant all students the same opportunity to enjoy the halls 
of residence in the same manner.

The same observation was made with the administration building in which critical offices are 
located. While the main entrance is flat-levelled, the ramp is available but located on the other side 
of the building. This means wheelchair and crutch and cane users can only access the second floor 
of the building using a separate entrance point. It was also observed that the engineering building 
is completely inaccessible to wheelchair users although it may be accessible to crutch and cane 
users but with some difficulties. An almost similar arrangement exists in the health science building 
in which one may access the ground floor through the main entrance but cannot access the second 
floor through the main entrance as there are no internal ramps. In this same building, a ramp is 
situated on the other side of the building, and it leads into the second floor such that if one wishes 
to get to the ground floor, they have to move outside the building and go through the flat-levelled 
main entrance.

Another critical public space that PWDs have no access to is the university dining hall. This is 
because the entrance has two staircases with an average of nine stairs in each staircase. There is no 
other way that can be used to reach the dining hall which is on the second floor.

It is also important to note that while some building entrances are easily accessible to PWDs, the 
distance travelled from the halls of residence to get to the entrance are long because they have to 
go around the University using the main route which is used by vehicles. This applies to the IPLG 
and health science buildings which are situated furthest from most of the buildings. The distance 
from the nearest hostel to these buildings can be approximated to 500 meters while one would need 
to travel an extra 100 meters if they are residing in the furthest hostel.

20.5 Public Buildings User-Friendliness

While some buildings are accessible the facilities are not disability-friendly. For example, while 
all classrooms are accessible to the blind, there are no braille printers and keyboards available, 
neither does the University have devices that use speech recognition and dictation software to cater 
for the blind. This implies that a blind student will have to rely on his/her aide to take notes and 
read to them afterwards. In the past, examinations for a student who was blind have been printed 
at the University, taken to the University of Zimbabwe for translation into braille format and then 
the student would write the exam. However, the University could not provide a machine for the 
student, and hence had to use his personal machine. Afterwards, the answer script would be taken 
back to the University of Zimbabwe for translation into word format to allow the examiners to 
assess the work. This kind of arrangement has not only been time-consuming but had financial
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implications on the University. Further, the absence of personnel that is skilled in both word and 
braille text almost implies limited commitment towards the inclusive agenda.

The same has been true for all front desks around campus. The administration building is designed 
in a manner that a wheelchair user is not visible behind the counter. The same was observed in all 
offices on campus in which no wheelchair user friendly desk is available. This was also observed 
in the University library’s book circulation points which do not allow someone sitting in wheelchair 
to access the attendant behind the desk because of the height of the desk. This would also imply 
that any person sitting in a wheelchair will need an aide. However, this challenge also stretches 
even in accessing the books on the open library stacks. All the book shelves are approximately two 
metres from the ground, allowing the library user to only access books that are shelved on the first 
two stacks. All those materials shelved on the rest of the stacks are not easily accessible to 
wheelchair users on campus. Further, the library has no personnel that carries the responsibility to 
offer both technical and physical support to PWDs on campus.

Another observation was that the University ICT and library facilities cannot offer adequate 
services to persons who are colour-blind. This finding was made upon observing the types of 
keyboards available in these two public areas. The University currently can provide the usual black 
and white coloured keyboards for all the public machines.

20.6 Doors and Door Handle Types

The research found that no single door across the University campus was automatic. All classroom, 
hostel and office doors are manual, requiring one to either push or pull. A wheelchair user student 
is therefore required to be in the company of someone in order to access the classroom or hostel 
room. This was even complicated in instances considering that doors open inwards.

20.7 Separate Internal Facilities for PWDs

The research established through observation that most of the University public buildings do have 
a few separate internal facilitators for PWDs. All the buildings do have restrooms specifically set 
aside for PWDs. The library is the only public building that has an internal elevator which is 
capable of moving students with disabilities and staff up and down the library.

20.8 Support Services and Attitude Towards PWDs

It was established that some of the support service facilities are not accessible to PWDs particularly 
the visually impaired and wheelchair users. These include the fleet and facility services, which is 
responsible for providing transport to both staff and students, and laundry services.

With regard to the fleet and facility services, while the buses that ferry both students and staff are 
available, they are not accessible to wheelchair users, cane users as well as crutch users on campus. 
The entrance to the buses have a staircase, thereby limiting persons with specific disabilities. 
Further inquiries revealed that there is no wheelchair van available specifically designed for the 
transportation of wheelchairs users. From past incidences, a wheelchair user is hand lifted by a 
colleague and the wheelchair is folded and placed in the bus. However, the buses have no space for 
ferrying the wheelchairs while the user is on board. An inquiry with a former female student who
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used a wheelchair revealed that this kind of arrangement did not only bring discomfort to her when
every other bus users had to stand aside so that she had to be lifted in and out of the bus but it made
her feel that she had become more of a burden to her colleagues who had taken the responsibility
to provide such kind of support to her.

The study also found out that the University has no human resources that have the capacity to
communicate with persons with speech dysfunctions and hearing impairments. This is because
none among the currently present staff members can communicate in sign language. This does not
only affect students but even staff who may want to join the University community. The current
situation is such that the University cannot provide a conducive working environment for someone
who relies on sign language as the study revealed that there is no staff member with a qualification
in sign language.

Although the support services are not adequately designed to include PWDs, there is a positive
attitude towards PWDs from both staff and students. This has been evidenced by the nature and
magnitude of assistance rendered to fellow students living with physical disabilities. The study
further revealed that the attitude from administrative staff has also positively changed upon
realising that PWDs only have special needs and are very cooperative. However, it was revealed
that the state of preparedness often induces shock and results in fear of uncertainties on potential
challenges which in many cases do not occur.

20.9 Pedagogy

Pedagogy is about how lecturers teach and how learners learn, and is a fundamental ingredient in
any successful inclusive approach. Without effective pedagogy we have no operative method of
education and, without purposeful and effective inclusive pedagogy, we have no basis for
meaningful inclusion. Research evidence revealed that Africa University uses conventional
methods of teaching and the style is rather for persons who are not disabled. Despite the existence
of different patches of undocumented policy documents as enshrined in the mission and vision of
Africa University which states inclusivity and equality, it is important to note that the preparedness
of Africa University in transforming its pedagogy to meet the needs of PWDs is limited. An
interview with the director of the Department of Continuing Education at Africa University
indicated that the e-learning platform for example does not cater for the needs of those with hearing
and visual impairments. He noted that the University has a deliberate effort to promote equality
and this has been shown in other areas where gender equality was achieved as evidenced by the 51
to 49 per cent female-to-male ratios, respectively.

However, on disability, our teaching and mode of delivery with regards to e-learning and Moodle
does not meet the needs of PWDs.18 In addition, an interview with one of the former students from
Africa University who is now the director of the umbrella body of all disability organizations in
Zimbabwe pointed out that the teaching methods and delivery system in the University is not
disability friendly. He noted the he personally had challenges when he was a student at Africa
University studying for a Master’s in Public Policy and Governance where lecturers continued to

18 Key informant interview with the Distance Education Director at Africa University, 5 June 2017.
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use PowerPoint presentations, and yet he was visually impaired.19 The former student shared an
experience where he had a misunderstanding with the lecturer when the lecturer kept on using
phrases such as “as you can see in the slide show” and he reminded the lecturer that he cannot see
and appealed to him to explain. The lecturer felt disrespected and had a bad relationship with the
student which in his view affected the learning process and co-learning. From the views shared by
the former student, it reveals that the pedagogy at Africa University is not yet fine-tuned towards
embracing PWDs and their special needs.

The Office of the Deputy Vice Chancellor which is responsible for all academic issues was
approached to give its views on the pedagogy and PWDs at Africa University. The deputy vice
chancellor first reiterated the strategic direction of the University as a world-class university and
all-encompassing one that does not discriminate based on disability. The DVC further explained
that as part of the curriculum development and academic programming the University has a
Master’s in Human Rights, Peace and Development which is an anchor programme that entrenches
disability rights issues.20 Therefore, the DVC expressed that the environment is ready to promote
equality and equity as evidenced by educational programmes in the University. Apart from
academic programmes which exist in the University, there is also a deliberate effort to enrol
students with disabilities and offer them scholarships which is one giant step towards inclusivity,
equality and equity in higher education.21 However, the DVC also lamented the limited knowledge
and skills gap in the University to propel a full-fledged inclusive education. There are gaps in the
human resources, knowledge development and teaching techniques which suit students with
disabilities and the technologies available may not fully support their needs. In addition, pedagogy
is not only related to the lecturer’s delivery model and techniques to the students but also the
medium through which students are able to co-learn with other students with disabilities as well as
the lecturer learning from across all students despite their disability.
As a way of testing the preparedness and depth of understanding of pedagogy for persons with
disabilities, we interviewed one lecturer who teaches in the Master in Public Policy and
Governance. The Institute of Peace, Leadership and Governance has enrolled students with
disabilities in the last five years, and we were interested in hearing the experiences of the lecturer
when he conducted his classes with students who had disabilities. Two of the students had physical
disabilities and one was visually impaired. From the lecturer’s experience, it was easy to teach
students with physical disabilities compared to the one with visual impairment. According to the
lecturer, he used PowerPoint presentations and highlighted certain issues using pointers and that
further discriminated the visually impaired student. In an effort to deal with the matter and cater
for the student, the lecturer usually sent the student some PowerPoint presentations to be read from
his computer. However, in his view teaching persons with different needs require special training
as one can easily exclude them from the learning process.22

19 In-depth interview with the late Mr. Tsarai Mungoni a former student in the Master in Public Policy and
Governance and the former national director at NASCOH, 3 June 2017.
20 Key informant interview with the Office of the Deputy Vice Chancellor which is responsible for all academic
programming in the University, 1 June 2017.
21 Ibid.
22 In-depth interview with a lecturer in the Master in Public Policy and Governance, 5 June 2017.
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21 Strategies for Mainstreaming PWDs in Higher Education: Towards Equality and Equity
in Zimbabwe

Having found out the realities associated with localising the provisions of the Disabled Persons Act
and the Constitution, there are a number of strategies that the study recommends as a means towards
promoting inclusivity of PWDs in Zimbabwe’s institutions of higher learning with particular focus
on Africa University. These strategies include but are not limited to:

Sensitisation trainings: Drawing from the findings, there was evidence of academic
registry department staff unpreparedness when the first PWDs were enrolled on campus in
2015. There is need to hold sensitisation trainings for both students and staff at institutions
of higher learning to raise the level of preparedness so that there is no panic and confusion
upon reception of either staff members or students living with physical disabilities. Africa
University has been facilitating workshops in partnership with others on mainstreaming the
rights of PWDs in higher education. This can be up scaled and more local trainings
introduced with the view of ensuring increased awareness of disability rights.

Institutional Reform and Structuring: Africa University needs a disability resource
centre and disability desk which will champion development of policies and academic
programmes as well as outreach with particular emphasis on pedagogy, extracurricular
activities, infrastructure and other support mechanisms. This can be done in partnership
with the Office of the Deputy Vice Chancellor, the Director of Continuing Education, the
registrar and Dean of Students who are there to oversee academic programming and the
welfare of the students.

Basic training on sign language: Having found out that there is lack of basic knowledge
on sign language among University staff, the study recommends basic training for staff and
students. This will not only be a sign of inclusivity but a mechanism for the domestication
and implementation of the provisions of the Zimbabwe 2013 Constitution.

Infrastructure development: All the buildings at Africa University must be accessible by
persons with disabilities and the research established that very few buildings actually are
accessible. Therefore, we recommend that the buildings be restructured to be accessible by
PWDs. Furthermore, all new buildings must pass the test of disability friendliness at the
planning stage.

Pedagogy review: The research findings highlighted that inclusive pedagogy for PWDs
draws attention to the idea that a single “one size fits all”23 pedagogy is not helpful when
trying to meet the needs of a diverse range of learners, and that attention needs to be paid
to individuals as opposed to a purely theoretical class of learners in which no form of
significant diversity exists. In this respect, institutions of higher education in Zimbabwe
including Africa University need to take the issue of pedagogical review seriously. In
recognition of this, pedagogies aimed at addressing the needs of all learners that minimise

23 P. Mittler, Overcoming Exclusion, Social Justice through Education (Routledge, Abington, UK, 2012).

83



or eliminate the singling out of individuals for special teaching have been developed.24 The
most familiar of these approaches include: Universal Design for Learning (UDL) which is
based on three principles that include: (a) multiple means of engagement, (b) multiple
means of representation, and (c) multiple means of action and expression; Differentiated
Instruction (DI) which refers to “pedagogical techniques used in the classroom to deliver
the appropriately designed curriculum to a wide range of learners”;25 and the Inclusive
Pedagogical Approach in Action (IPAA) popularised by Florian and Spratt,26 whose goal
is to promote the full participation of all students in the classroom by acknowledging
individual differences as an essential aspect of human development in any
conceptualisation of learning. Of significance, IPAA rejects deterministic views of ability
and the idea that the presence of some children will impede the progress of other children,
and teachers are encouraged to continually develop creative and novel ways of working
with children with different abilities.

What these approaches have in common is that they are not prescriptive but are based on
principles and strategies that the teacher must adopt and adapt to the situation. Pedagogical
review also requires a critical lens which ensures that approaches that perpetuate
segregation do not find their way in settings by focusing on inclusive teaching and learning.
Such pedagogical approaches can be deconstructed through a process of critical discourse
analysis whose central aim is to examine how different texts reproduce power and
inequalities in society. Using critical analysis to examine inclusive pedagogy helps in
finding answers to the following questions:

a) What is being taken for granted in the pedagogical approach under consideration?
b) What is missing from the approach?
c) What assumptions and beliefs form the basis of any pedagogical approach?
d) In what ways is the pedagogical approach influenced by the traditional classroom

of teaching and learning?
e) What are the roles of the teachers and learners?
f) Does the approach adequately respect culture, religion and other areas of diversity

and allow children to express their particular orientation?
g) What impact might each approach have on the identity of the disabled learner?27

It can be argued that asking these and similar questions with respect to inclusive pedagogy
can assist educators to evaluate the merits and suitability of an approach with respect to
their context and personal views. This can also be effective if done in collaboration with
teaching colleagues so that the various issues can be explored from a range of viewpoints
through dialogical process.

24 C. Forlin et al., Inclusive Education for Students with Disabilities: A Review of Best Evidence in Relation to 
Theory and Practice, Report to the Australian Government Department of Education, Canberra, 2013.
25 T. Loreman, J. M. Deppeler and D. H.  Harvey, Inclusive Education: Supporting Diversity in the Classroom (Allen 
& Unwin, Sydney, 2010).
26 L. Florian and J. Spratt, ‘Enacting Inclusion: A Framework for Interrogating Inclusive Practice’, 28:2 European 
Journal of Special Needs Education (2013) pp. 199–135.
27 Deppeler et al., supra note 6.
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Improve support services: With regards to improving support services aimed at enhancing
inclusive education this study can be informed by McGhie-Richmond and de Bruin28 who
highlighted the links between technology-assisted pedagogy and the IPPA through which
the processes of multiple means of engagement, representation and action and expression
can be mediated. McGhie-Richmond and de Bruin highlight the value of technology in
mediating and supporting self-directed learning with research evidence that demonstrates
that students use their various devices and web-based applications in very different and
individualised ways and that the inherent flexibility in terms of the pacing, content and “on-
demand” nature of web-based learning environments can result in a rich, personalized
learning experiences.29 As such, Africa University needs to come to realisation that digital
technologies afford students opportunities to collaborate in conceptualising problems,
designing solutions and co-constructing artefacts or narratives collaboratively with others
as well as foster individual learning as part of broader inclusive education policy agenda.

22 Conclusion

The research findings revealed that inclusive pedagogy is about providing for meaningful
participation of all learners where diversity is taken as a human rights issue and must be accounted
for so as to ensure an elimination of learners on the margins. This then requires that Africa
University takes serious the idea of developing a comprehensive policy on inclusive education with
clear strategies for its operationalisation. The study explored some inclusive pedagogical
approaches that may be useful and that have been shown to be adaptable regardless of context. The
study showed that the underlying fundamentals of good teaching are the basis of inclusive
education pedagogy. Hence all elements of what are currently acknowledged as being important to
good teaching should be visible in each of the inclusive pedagogical models adopted by Africa
University. Of significance, the study revealed that the adoption of inclusive pedagogy requires
humility: a recognition that if a student is not learning it may be the teaching that is the problem
rather than the learner.

Therefore, when lecturers reflect and come to these conclusions, they are in a better position to
move forward and truly adopt inclusive ways of teaching which guarantee student success. From
this premise, the decision to embrace inclusive education pedagogy can serve to relieve job-related
stress for lecturers and enhance their feelings of self-efficacy along with improving job satisfaction.
The negative impact on lecturers in terms of stress and workload has been one of the objections
raised to the employment of some inclusive pedagogies, but whether or not one is sympathetic to
this point of view, it must be acknowledged that the adoption of inclusive pedagogical approach
does represent new ways of working for lecturers, and requires the adoption of different points of
view. Finally, the study revealed how technology-assisted instruction provides students with a
highly flexible, accessible and collaborative yet at the same time individualized model of delivery.
Hence the need for more training for both students and staff to sensitise them about the importance
of inclusive education as a human rights issue enshrined in the Zimbabwean Constitution. To
achieve these digitalisation transformations Africa University should invest in restructuring its

28 D. McGhie-Richmond and C. de Bruin, ‘Tablets, Tweets, and Taking Texts: The Role of Technology in Inclusive 
Pedagogy’, in Deppeler et al., supra note 6, vol. 7, pp. 211–234.
29 D. Sampson and P. Zervas, ‘Context-Aware Adaptive and Personalized Mobile Learning Systems’, in D. G. 
Sampson et al. (eds), Ubiquitous and Mobile Learning in the Digital Age (pp. 3–17) (Springer, New York, 2013).
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infrastructural design of buildings and classroom equipment and furnishings to align with the
educational trends and realities of making higher education highly flexible and accessible to all
students paying special attention to students living with different forms of disabilities.
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6 (Il)limitable and Non-Derogable Rights, Judicially Sanctioned Whipping 
and the Future of Punishment in All Setting in Zimbabwe

Admark Moyo*

1 Introduction

The central legal problem which this article seeks to investigate relates to the constitutionality 
of pieces of legislation permitting corporal punishment in different settings. At the heart of 
this inquiry is the question whether corporal punishment remains constitutional, especially in 
light of Zimbabwe’s obligations at international and domestic law. To begin with, Zimbabwe 
is a state party to international human rights instruments that have been interpreted to require 
the abolition of corporal punishment in all settings. In addition, the Constitution of Zimbabwe 
Amendment (No 20) Act, 2013 (Constitution) entrenches illimitable rights that protect 
everyone against corporal punishment in the criminal justice system, the schools and the 
family home. Nonetheless, corporal punishment remains rampant in all settings and in the 
criminal justice system is even explicitly sanctioned and implemented by the state machinery.

Against this background, the article analyses the scope of Zimbabwe’s legal obligations in 
relation to corporal punishment under international and domestic law. With regards to legal 
obligations at the domestic level, the article argues that corporal punishment can be 
categorised in one of two ways and each categorisation carries different consequences for the 
future of the practice in Zimbabwe. First, corporal punishment may be viewed as a violation 
of the illimitable and non-derogable rights to human dignity and the freedom from torture or 
cruel, inhuman or degrading treatment or punishment. If this categorisation is correct, then 
corporal punishment has to be abolished in all settings as required by the Constitution. To 
determine the correctness of this approach, it is necessary to track down the history of the 
abolition of corporal punishment in Zimbabwe and the extent to which it should inform 
current approaches to the practice.

The second categorisation of corporal or physical punishment only kicks in if the first one is 
rejected by the courts or considered to be an extreme way of analysing the legality and 
constitutionality of the practice. Accordingly, corporal punishment can be categorised as a 
violation of the child’s rights to freedom from violence (from public and private sources) and 
freedom from abuse or maltreatment. These rights are limitable and can be limited by a law of 
general application permitting corporal punishment and serving a legitimate government 
purpose in various settings. For corporal punishment to be viewed as a reasonable, necessary 
and justifiable limitation of the right to freedom from violence or abuse, it is necessary to 
engage in limitations analysis under section 86(1)-(2) of the Constitution. Relying on 
international law and the jurisprudence of treaty monitoring bodies, this article starts with an 
analysis of the term ‘corporal punishment’ and argues that much of the debate around the 
practice arises from the lack of conceptual clarity on what is meant by this term.

Afterwards, the article tracks down the history of judicially sanctioned whipping in Zimbabwe 
and demonstrates that domestic courts have always classified it as a violation of the 
constitutional prohibition of torture or cruel, inhuman or degrading treatment or punishment.

* Senior Law Lecturer, Great Zimbabwe University. Programme Manager, Children and the Law, African Child
Policy Forum.
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More recently, the Constitutional Court of Zimbabwe, in S v. Chokuramba,1 characterised
judicially sanctioned whipping as a violation of illimitable and non-derogable rights to human
dignity and freedom from inhuman or degrading treatment. The Court also partly relied on the
child’s right to freedom from all forms of violence from private and public sources. The
holding of the Court and the rights upon which it was premised are discussed in some detail in
section 4 of the article. In section 5, the article analyses the implications of both the judgment
and other recent developments for the total abolition of corporal punishment in the education
sector. This includes an engagement with the provisions of the Education Amendment Bill,
which seeks to completely abolish the administration of corporal punishment on primary and
secondary school learners.

The abolition of corporal punishment raises considerations that are fundamentally different
from those that feature in our analysis of the practice in the judicial and education systems.
Parents, for instance, have the rights to freedom of religion, culture and beliefs. These rights
are both individual and collective in nature. As part of the associational dimension of these
rights, parents are allowed to guide and direct their children in the way they see fit and this
may include the use of corporal punishment as a correctional method on children. Further, the
article analyses the implications of these parental rights and responsibilities for the abolition
of corporal punishment in the family home, foster homes, day care institutions and other
similar settings. Section 6 concludes the discussion and recommends that corporal punishment
should be abolished in all settings in Zimbabwe in light of the state’s legal obligations and the
recommendations it has accepted from both treaty monitoring bodies and the Universal
Periodic Review.

2 Conceptualising Corporal Punishment: Lessons from Developments at the
International Plan

The psychological images created when reference is made to the term ‘corporal’ or ‘physical’
punishment vary from one person, society or culture to another. As such, many of the
arguments for or against the practice could be addressed if there is a conceptual or practical
clarity about what is meant by the term ‘corporal punishment’. This definitional problem has
stood in the way of progress or law reform. The Committee on the Rights of the Child (CRC
Committee), in its General Comment 8, extensively defined ‘corporal’ or ‘physical’
punishment as:

any punishment in which physical force is used and intended to cause some degree of pain or discomfort,
however light.  Most involves hitting (“smacking”, “slapping”, “spanking”) children, with the hand or with
an implement - a whip, stick, belt, shoe, wooden spoon, etc.  But it can also involve, for example, kicking,
shaking or throwing children, scratching, pinching, biting, pulling hair or boxing ears, forcing children to
stay in uncomfortable positions, burning, scalding or forced ingestion (for example, washing children’s
mouths out with soap or forcing them to swallow hot spices).  In the view of the Committee, corporal
punishment is invariably degrading. In addition, there are other non-physical forms of punishment that are
also cruel and degrading and thus incompatible with the Convention. These include, for example,
punishment which belittles, humiliates, denigrates, scapegoats, threatens, scares or ridicules the child.2

The presence of physical force calculated to cause some degree of pain or discomfort,
however slight, is an essential ingredient of corporal punishment. In a sense, corporal

1 CCZ 10/19 ( Justice for Children Trust and Zimbabwe Lawyers for Human Rights as amicus curiae)
2 CRC Committee General Comment No. 8 (2006), The Right of the Child to Protection from Corporal
Punishment and Other Cruel or Degrading Forms of Punishment, para. 11. See also General comment No. 13
(2011), The Right of the Child to Freedom from All Forms of Violence, para. 24.
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punishment is narrower than the term ‘physical violence’. The latter term includes, among
other things, fatal and non-fatal physical violence. In the view of the CRC Committee,
“physical violence includes:  (a) all corporal punishment and all other forms of torture, cruel,
inhuman or degrading treatment or punishment; (b) physical bullying and hazing by adults
and by other children; (c) forced sterilization, particularly for girls; (d) violence in the guise of
treatment and (e) deliberate infliction of disabilities on children for the purpose of exploiting
them for begging in the streets or elsewhere”.3 Though the Convention on the Rights of the
Child, 1989 (CRC)4 does not specifically mention ‘corporal punishment’, at the international
level, corporal punishment is a particular form of physical violence which falls under the
broad category of treatment that is viewed as cruel, inhuman and degrading.

First, there is no universal definition of the nature of beatings that constitute legitimate forms
of corporal punishment and those that do not. When we talk about ‘corporal punishment’,
what are we referring to? Apart from the usual beatings to which children are subjected daily,
there are such practices as pulling the child’s ears or hair (wherever located); letting the child
‘stay’ in a drum full of cold or hot water; using one’s hands to physically and seriously assault
the child; stepping on the child’s head or neck or any part of the body as the child lies face up
or down on the ground; throwing the child in mid-air and letting them drop on the ground;
letting the child either run until they collapse or carry heavy objects for long spells of time;
applying painful products such as chili on the child’s genitals or pulling such genitals
(especially in the case of a male child);  severely twisting any part of the child’s body; and
many more.

The multiple manifestations of physical punishment referred to above are intended to
demonstrate that the mental pictures that are created by reference to the phrase ‘corporal
punishment’ are as many as the manifestations of the practice themselves. This definitional
problem poses serious challenges at the practical level. Even if the state were to define, with
mathematical precision, what it means by ‘corporal punishment’ or ‘ moderate and reasonable
chastisement’, it would have to assume an additional burden of monitoring whether each
parent, guardian or school teacher is administering the correct version or measure of corporal
punishment and even then whether its administration is being done proportionally. These
difficulties alone may justify a universal departure from the use of corporal punishment to
ensure that there is no debate on what is moderate and what is not; what versions of violence
are reasonable and what are not; whose standards are applied; and who determines penal
severity in the context of the schools and the family.

Under international law, states assume important obligations that have implications for the
protection of children from multiple forms of violence. This is particularly evident from
Article 19(1) of the CRC, among other provisions, which requires states “to take all
legislative, administrative, social and educational measures to protect the child from all forms
of physical or mental violence, injury or abuse, neglect or negligent treatment, or
maltreatment while in the care of parents”. In the recommendations following the second day
of general discussion, the CRC Committee encouraged states parties to “enact or repeal, as a
matter of urgency, legislation in order to prohibit all forms of violence, however light, within
the family and in schools, including as a form of discipline, as required by the provisions of

3 General Comment No. 13, supra note 2, para. 22.
4 Adopted by the United Nations General Assembly (Resolution 44/25) 20 November 1989 and entered into
force on 2 September 1990 in accordance with Article 49.
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the Convention”.5 This suggests the total abolition of corporal punishment in all settings – the
family home, day care or such other institutions, the school and the courts.

One of the questions that emerge is whether corporal punishment constitutes violence?
According to the CRC Committee, the duty “to protect the child from all forms of physical or
mental violence … does not leave room for any level of legalised violence against children.
Corporal punishment and other cruel or degrading forms of punishment are forms of violence
and States must take all appropriate… measures to eliminate them”.6 Article 37 of the CRC
also imposes on states parties the duty to ensure that “no child shall be subjected to torture or
other cruel, inhuman or degrading treatment or punishment”. In its General Comment No. 1,
the CRC Committee observed that corporal punishment is incompatible with the CRC as it
undermines the need to provide to the child education in a manner that is consistent with their
inherent dignity.7

The CRC Committee characterised corporal punishment as a violation of the child’s right to
freedom from cruel, inhuman and degrading treatment or punishment.8 To the CRC
Committee, national laws should “in no way erode the child’s absolute right to human dignity
and physical and psychological integrity by describing some forms of violence as legally or
socially acceptable”.9 This caveat applies to all forms of violence and does not leave room for
any level of legalised violence against children no matter how less severe and no matter what
context. On the whole, corporal punishment has been conceptualised as a violation of the non-
derogable and illimitable rights to human dignity and freedom from violence in international
law. From an African perspective, the African Charter on the Rights and Welfare of the Child,
1990 (African Children’s Charter)10 requires state parties to eliminate harmful social and
cultural practices affecting the dignity of the child, for instance the use corporal punishment in
homes.11

In its Concluding Observations on Zimbabwe,12 the CRC Committee expressed deep concern
that corporal punishment remains legal and widely practised in the family, in schools and in
other settings.13 It recommended, in line with its initial concluding observations,14 that the
government should to take practical measures to reform legislative provisions and policies
that allow the administration of ‘reasonable’ or ‘moderate’ corporal punishment; and urging
the state party to: “(a) repeal or amend, as necessary, all legislation and administrative
regulations to explicitly prohibit corporal punishment as a correctional or disciplinary
measure in all settings; (b) sensitize and educate parents, guardians and professionals working
with and for children, particularly teachers, on the harmful effects of corporal punishment and

5 CRC Committee, Day of general discussion on violence against children within the family and in schools,
Report on the twenty-eighth session, September/October 2001, CRC/C/111, paras. 701–745. See also General
Comment No. 8, supra note 2, paras. 7, 8 and 18.
6 General Comment No. 8, supra note 2, para. 18.
7 CRC Committee General Comment No. 1, The aims of education (17 April 2001, CRC/GC/2001/1), para. 8.
See also General Comment No. 8, supra note 2, para. 7.
8 General Comment No. 8, supra note 2, paras. 7, 12 and 18.
9 General Comment No. 13, supra note 2, para. 17.
10 Adopted by the Organisation of African Union (OUA) now the African Union (AU) (OAU Doc.
CAB/LEG/24.9/49) in 1990 and entered into force on 29 November 1999 in terms of Article 47.
11 Article 21(1) of the African Children’s Charter.
12 CRC Committee Concluding observations on the second periodic report of Zimbabwe (7 March 2016)
CRC/C/ZWE/CO/2 (hereinafter Concluding Observations 2).
13 Ibid., para 42.
14 Concluding observations of the Committee on the Rights of the Child: Zimbabwe (7 June 1996)
CRC/C/15/Add.55 ( hereinafter Concluding Observations 1), para. 31.
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the need to end the culture of silence on cases of violence against children; and (c) promote
positive, non-violent and participatory forms of child-rearing and discipline in all settings,
including through providing teachers and parents with training on alternative disciplinary
measures”.15 During the Universal Period Review, the same sentiments were expressed with
recommendations for the abolition of corporal punishment in all settings in full compliance
with international human rights obligations.16 However, it is noted from the discussion below
that since the late 1980s, though, the Zimbabwean apex Court appears to have inclined
towards compliance with international standards and human rights obligations.

3 The History of Corporal Punishment in Zimbabwe

Historically, our courts classified corporal punishment as a violation of the constitutional
prohibition of torture or cruel, inhuman or degrading treatment or punishment. The
Zimbabwean Supreme Court in S v. Ncube17 and S v. Ndhlovu18 declared the practice of
judicial whipping on adults to be ‘inhuman and degrading’, and the conclusion was reached in
a separate case that dealt with judicially sanctioned whipping in S v. A Juvenile, where
Gubbay JA described it as “an antiquated and inhuman punishment which blocks the way to
understanding the pathology of crime”.19 In S v. Juvenile,20 the Supreme Court sitting as a
Constitutional Court held by a majority of three to two justices that corporal punishment
inflicted upon male juvenile offenders in terms of the Criminal Procedure and Evidence Act
was inconsistent with the prohibition of torture or cruel, inhuman or degrading treatment or
punishment under section 15(1) of the old Constitution. Gubbay CJ registered the Court’s
abhorrence of corporal punishment in the following terms:

[J]udicial whipping in any form must inevitably tend to brutalise and debase both the punished and the
punisher alike. It causes the latter, and through him society, to stoop to the level of the offender. It marks a
total lack of respect for a fellow human, be he adult or juvenile. It treats members of the human race as
non-humans. By its very nature it is extremely humiliating to the recipient … [J]udicial whipping, no matter
the nature of the instrument used and the manner of execution, is a punishment inherently brutal and cruel;
for its infliction is attended by acute physical pain … Irrespective of any precautionary conditions which
may be imposed, it is a procedure subject to ready abuse in the hands of a sadistic or overzealous official
appointed to administer it. It is within his power to determine the force of the beating. In short, whipping,
which invades the integrity of the human body, is an antiquated and inhuman punishment which blocks the
way to understanding the pathology of crime. It has been abolished in very many countries of the world as
being incompatible with contemporary concepts of humanity, decency and fundamental fairness. The main
categories of exception appear to be some former British colonies and some States where shari’a (Islamic
law) is practised.21

In the same judgment, Khosa JA, concurring, had the following remarks to make:

Speaking for myself, I think any law which compels a person, against his will, to expose his posterior to the
gaze of total strangers while blindfolded and strapped to a wooden bench degrades and debases that person,
and if this is done for the sole purpose of subjecting him to whipping, then it also dehumanises him. Even if
corporal punishment were to be administered without the victim taking his clothes off, the mere idea of
inflicting physical pain as a form of punishment corresponds, in my view with torture and the lex talionis –

15 Concluding Observations 2, supra note 13, para. 43.
16 UN General Assembly, Human Rights Council, Report of the Working Group on the Universal Periodic
Review to Zimbabwe (28 December 2016) A/HRC/34/8, para. 132.81.
17 1987 (2) ZLR 263 (S). The Court further held that “whipping … [is] a punishment which in its very nature is
both inhuman and degrading”.
18 1988 (2) SA 702 (ZSC).
19 1990 (4) SA 151 (ZS) 168-169B.
20 1989 (2) ZLR 61 (SC).
21 90G-91C, emphasis added.
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an eye for an eye, a tooth for a tooth, a life for a life – all of which have been condemned because they
represent an inhuman approach to punishment.22

After these powerful remarks and the undiplomatic judicial abhorrence of corporal
punishment they demonstrated, Parliament intervened to make corporal punishment ‘lawful’
through a 1990 amendment to the Constitution. The amendment, which became section 15(3)
of the Lancaster House Constitution (LHC), provided that no moderate corporal punishment
administered by prison officials, parents or those acting in loco parentis, shall be held to be in
contravention of the right to freedom from torture or cruel, inhuman or degrading treatment or
punishment as provided for in section 15(1) of the same Constitution.23 Section 15(3)(b) of
the LHC provided that “[n]o moderate corporal punishment inflicted in execution of the
judgment or order of a court, upon a male person under the age of eighteen years as a penalty
for breach of any law; shall be held to be in contravention of subsection (1) on the ground that
it is inhuman or degrading”. The effect of the amendment was to nullify the judgments that
had abolished corporal punishment in the criminal justice system and to ensure that the
practice continued to be used as a sentencing option for crimes committed by male children.

4 Conceptualising Corporal Punishment and Illimitable Rights under the ‘New’
Constitution

It is imperative to emphasise, from the onset, that the rights to dignity and freedom from
cruel, inhuman or degrading treatment are absolute and when violated do not require an
enquiry into whether the violation is necessary, reasonable, fair or justifiable in an open and
democratic society.24 Section 86(3)(b)-(c) provides that no law may limit and no person may
violate the rights to human dignity and the freedom from torture or cruel, inhuman and
degrading treatment. Accordingly, the only outstanding question is whether corporal
punishment violates the child’s rights to human dignity or to freedom from degrading
treatment. When delineating the scope of illimitable rights, it is not necessary in the event of a
violation of such rights to determine whether or not the violation is justifiable or reasonable.
As Bekker CJ would have it:

[O]nce one has arrived at the conclusion that corporal punishment per se is impairing the dignity of the
recipient or subjects him to degrading treatment or even to cruel or inhuman treatment or punishment, it
does not in principle matter to what extent such corporal punishment is made subject to restrictions and
limiting parameters, even of a substantial kind — even if very moderately applied and subject to very strict
controls, the fact remains that any type of corporal punishment results in some impairment of dignity and
degrading treatment.25

The rights to human dignity and the freedom from cruel or inhuman or degrading treatment
are illimitable. If corporal punishment has historically been characterised as violating these
rights, it is impermissible to now depart from this characterisation just because the rights in
issue are said to be illimitable and non-derogable. Given that the “new Constitution has
dropped the amendment to the old Constitution that permitted the meting out of corporal
punishment upon male juveniles, and has gone on to strengthen certain provisions of the
Declaration of Rights, for instance, by promulgating s 86(3)(c) that says that no law may
permit violations of the right not to be tortured or subjected to cruel, inhuman or degrading

22 Ibid., at 101E-G, emphasis added.
23 See section 15(3)(a) and (b) of the Constitution.
24 For the criteria used to determine whether corporal punishment is a necessary, fair, reasonable and justifiable
limitation of constitutional rights, see section 86(2) of the Constitution.
25 Exparte Attorney General, Namibia, at 97C-E.
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treatment or punishment”,26 there is little doubt that the Constitution outlaws corporal
punishment. This finding is further supported by provisions guaranteeing freedom from all
forms of violence from public or private sources and equal treatment of all persons regardless
of, among others, sex or age.

In S v. Chakuramba, a 15 year old juvenile appeared before a magistrates court on the charge
of rape. The juvenile entered the plea of not guilty where after he was tried and convicted of
the crime of rape in accordance with section 65 of the Criminal Law (Codification and
Reform) Act.27 In mitigating the sentence, regard was had to the age of the accused and the
fact that he was still a school pupil. The magistrates court imposed a sentence of corporal
punishment in terms of section 353(1) of the Criminal Procedure and Evidence Amendment
Act (CPEA). On review by the High Court, Justice Muremba declared the provisions of the
section unconstitutional in light of section 53 of the Constitution of Zimbabwe which
provides for the right not to be tortured or to be subjected to cruel, inhuman or degrading
treatment or punishment. Section 167(3) provides that the Constitutional Court “must confirm
any order of invalidity made by another court before that order has any force”. This should be
read with section 175(1) of the Constitution which provides that “[w]here a court makes an
order concerning the constitutional invalidity of any law, the order has no force unless it is
confirmed by the Constitutional Court”. As a result of these provisions, the High Court had to
refer the matter to the Constitutional Court for confirmation.

In S v. Chokuramba,28 the Constitutional Court of Zimbabwe had to decide whether or not
judicial corporal punishment imposed on male juvenile offenders is consistent with the
Constitution. The matter came before the Constitutional Court as an application for the
confirmation of the High Court’s decision that judicial corporal punishment inflicted on male
children in execution of a sentence for any offence amounts to cruel, inhuman and degrading
punishment within the meaning of section 53 of the Constitution. The applicant had
approached the court a quo arguing that section 353(1) of the CPEA29 unconstitutionally
violated his section 53 right. Section 353(1) provides that “[w]here a male person under the
age of eighteen years is convicted of any offence the court which imposes sentence upon him
may … sentence him to receive moderate corporal punishment, not exceeding six strokes”.
The holding of the apex Court was mainly premised on the rights to human dignity and the
freedom from torture or cruel, inhuman or degrading treatment or punishment. Its findings on
each of the stipulated rights are discussed below.

4.1 Corporal Punishment and Human Dignity

In its analysis of the relationship between corporal punishment and inhuman or degrading
treatment, the Constitutional Court emphasised the importance of human dignity, both as a
founding value and an illimitable right of the child offender.30 From the onset, it emphasised

26 Mafusire J in S v. Mufema and Others HH409-15, 7.
27 Chapter 9:23 of the Laws of Zimbabwe.
28 Constitutional Court Application No. CCZ 29/15, Judgment No. CCZ 10/19.
29 Chapter 9:07.
30 To this end, the Constitutional Court started by making reference to S v. Ncube and Others 1987 (2) ZLR 246
(S) at 267B-D, where it was held as follows: “The raison d'etre underlying section 15(1) is nothing less than the
dignity of man. It is a provision that embodies broad and idealistic notions of dignity, humanity, and decency,
against which penal measures should be evaluated. It guarantees that the power of the State to punish is
exercised within the limits of civilised standards. Punishments which are incompatible with the evolving
standards of decency that mark the progress of a maturing society or which involve the unnecessary and wanton
infliction of pain are repugnant.”
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that the reason behind the constitutional prohibition of torture or inhuman or degrading
punishment is to ensure the protection human dignity, and bodily and psychological integrity,
which are some of the most important values of the new constitutional order.31 The
Constitutional Court underlined that the protection of human dignity and bodily and
psychological integrity remain central to the definition of inhuman or degrading treatment or
punishment. This meant that courts had to rely on human dignity when interpreting
legislation, especially given that the Constitution unequivocally super-entrenches human
dignity as a founding value.32

In the context of crime and punishment, the protection of human dignity imposes particular
obligations on the state with regards to the nature and purpose of sentences imposed on all
offenders. Thus, the fact that human dignity is inherent implies that “a person must be
punished as a person” and cannot be punished as if they are non-human.33 Correspondingly,
the state bears an obligation to avoid prescribing or imposing punishments which, by nature,
purpose and effect, “constitute a humiliating assault on the inherent dignity of the person
being punished”.34 The constitutional duties to respect and protect every individual’s right to
dignity means that persons who commit crimes should not be sentenced in a manner that
impairs their sense of self-worth.35 Malaba DCJ, for the Court, emphasised the centrality of
dignity in sentencing in the following terms:

The fundamental principle is that a person does not lose his or her human dignity on account of the gravity
of an offence he or she commits. Even the vilest criminal remains a human being with inherent dignity
meriting equal respect and protection (per BRENNAN J in Furman v Georgia 408 US 238 (1972) at 273). The
fact that he or she has committed a crime of a serious nature does not mean that he or she has lost the
capacity to act with self-respect and respect for others in the future … He or she remains entitled to the
equal respect of his or her dignity as a human being, regardless of the gravity of the crime he or she
committed. A humane penal system is one that is based on the principle that a human being must not be
treated only as a means but always as an end for the purposes of punishment.36

In the final analysis, the Constitutional Court was at pains to underscore the idea that the
manner in which corporal punishment is administered is “inherently degrading to the victim’s
human dignity”.37 In the Court’s view, “[j]udicial corporal punishment does not respect the
inherent dignity of the male juvenile offender”. For purposes of this article, it is important to
reiterate that the Court read the right to dignity together with the right to freedom from
inhuman or degrading treatment, thereby underlining the significance of an analytical
approach that avoids treating rights as if they are discrete silos. In terms of this approach, the
interpretation of all rights, including the prohibition of inhuman or degrading treatment,
should be consistent with human dignity, both as a right and a value.

4.2 Corporal Punishment and Freedom from Torture or Cruel, Inhuman or Degrading
Treatment or Punishment

The Constitutional Court commenced the analysis by observing that the right to freedom from
torture or cruel, inhuman or degrading treatment is not subject to any limitation. In other
words, the current Constitution does not have any provision that is similar to section 15(3)(b)

31 S v. Chokuramba, at 13.
32 Ibid., at 18.
33 Ibid., at 20.
34 Ibid.
35 Ibid., at 21.
36 Ibid., at 23–24.
37 Ibid., at 26–27.
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of the former Constitution. As shown above, this provision stipulated that corporal
punishment was an exception to the right to freedom from torture or cruel, inhuman or
degrading treatment or punishment and allowed courts, parents or teachers to administer
corporal punishment on male children. To the Court, the fact that corporal punishment is not
explicitly mentioned in the Constitution as a limitation or exception to the section 53 right
meant that courts can review the legislation that authorises it to determine whether or not
moderate corporal punishment imposed in terms of section 353 of the Act on male juveniles
convicted of any offence amounts to inhuman or degrading punishment within the meaning of
section 53 of the Constitution. In the Court’s view, the current Constitution bestows on
“courts the sacred trust of protecting fundamental human rights and freedoms by declaring
whether or not any punishment … is inhuman or degrading to assist the Legislature in passing
laws that are just and humane”.38 In a way, the Court emphasised that while Parliament has
the sole prerogative to make, amend and repeal laws, questions relating to the determination
of the constitutionality of such laws have to be answered by the judiciary.

Malaba DCJ (as he then was) held that section 53 of the Constitution is not only aimed at
punishments that are cruel, inhuman or degrading but also those that are grossly
disproportionate to the seriousness of the offence.39 To be inconsistent with section 53, the
punishment should be so disproportionate “that no-one could possibly have thought that the
particular offence would have attracted such a penalty – the punishment being so excessive as
to shock or outrage contemporary standards of decency”.40 In deciding whether corporal
punishment constitutes degrading treatment, the Constitutional Court relied mainly on the
manner in which the punishment is administered. It held that “[f]orcibly subjecting one person
to the total control of another for the purposes of beating him or her is inherently degrading to
the victim’s human dignity”.41

Given that judicial corporal punishment involves blindfolding the child offender and
“strapping his body to the bench to ensure that he remains motionless and helpless when he is
canned on the buttocks”, this practice humiliates and degrades the offender.42 In the Malaba
DCJ’s view, “[t]he mere anticipation of a stroke is within the parameters of the inhuman and
degrading elements of judicial corporal punishment. Corporal punishment is not simply about
the actual pain and humiliation of a caning, but also about the mental suffering that is
generated by anticipating each stroke”.43 Subjecting male child offenders to corporal
punishment in the manner stipulated in section 353 of the CPEA treats them as if they are
non-humans and makes them mere objects of state action.44 Against this background, corporal
punishment was adjudged to be inherently (that is by nature, intent and effect) inhuman and
degrading to the child offender.45 The fact that it violates the non-derogable and illimitable
rights to dignity and to freedom from inhuman or degrading treatment means that
precautionary measures that accompany its administration does not detract from its nature,

38 S v. Chokuramba, at 12. See also S v. A Juvenile at 101B-C.
39 Ibid., at 22.
40 Ibid., at 22. The Court was following the test applied in S v Ncube and Others at 265C.
41 S v. Chokuramba.
42 Ibid., at 26–27. See also Korsah JA in S v. A Juvenile, at 101F, holding that any law which allows a person to
be blindfolded and strapped to a wooden bench degraded and debased that person, and, if it is meant o that the
person is subjected to a beating, is also dehumanises him.
43 Ibid., at 27.
44 Ibid., at 27. For comparative jurisprudence, see S v Williams, para. 90.
45 Ibid., at 28.
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purpose and effect.46 This approach is arguably correct because it is not necessary, when
delineating the scope of illimitable rights, for the courts to determine whether or not the
violation of such rights is justifiable or reasonable.

4.3 Corporal Punishment and Freedom from Violence

In S v. Chokuramba, the Constitutional Court made compelling remarks about the linkages
that exist between human dignity, the right to freedom from inhuman or degrading treatment
and the right to bodily and psychological integrity, particularly the sub-right to freedom from
all forms of violence from private and public sources. Section 52(a) of the Constitution
provides that “[e]very person has the right to bodily and psychological integrity, which
includes the right to freedom from all forms of violence all forms of violence from public or
private sources”. The Court began by emphasising that the interpretation of the right to
dignity and the freedom from violence has a bearing on the meaning and reach of the right to
freedom from inhuman or degrading punishment.47 Malaba DCJ, as he then was, emphasised
that judicially sanctioned whipping constituted violence in the following terms:

Judicial corporal punishment by nature involves the use of physical and mental violence against the person
being punished. Direct application of acts of violence on the body of a person would naturally cause
physical and mental pain and suffering to the victim. In the case of a punishment for crime, the infliction of
the pain and suffering is intended to be severe to achieve the purposes of the punishment. The infliction of
the punishment in the circumstances would inevitably involve one human being assaulting another human
being under the authority and protection of the law. Forcibly subjecting one person to the total control of
another for the purposes of beating him or her is inherently degrading to the victim’s human dignity.48

At a very general level, the Court insisted that it is a matter of principle “that violence must
not be used to enforce moral values or to correct behaviour. Section 52(a) of the Constitution
prohibits the use of any form of violence as a means of achieving the objectives of
punishment of a person convicted of an offence.49 Highlighting the interconnectedness
between the constitutional prohibition of violence and freedom from inhuman or degrading
punishment, the Court observed that “[a]ny punishment which involves the infliction of
physical and mental violence on the person being punished to cause him or her pain and
suffering in execution of a sentence for an offence is an inhuman and degrading
punishment”.50 In its analysis, the Court referred to foreign jurisprudence in which courts
largely characterised corporal punishment as institutionalised violence permitted by the law.
The Court extensively referred to Tyrer v. United Kingdom,51 a decision in which the
European Court of Human Rights held that “the institutionalised character of the violence was
further compounded by the whole aura of official procedure attending the punishment and by
the fact that those inflicting it were total strangers to the offender”.52 At the domestic level,
the Court predominantly relied on S v. A Juvenile where Chidyausiku CJ made the following
compelling remarks about corporal punishment as institutionalised violence:

46 Ibid., at 28. See also S v. A Juvenile at 91A where Gubbay JA held that “[i]rrespective of any precautionary
conditions which may be imposed, it is a procedure subject to ready abuse in the hands of a sadistic or
overzealous official appointed to administer it. It is within his power to determine the force of the beating”.
47 S v. Chokuramba, at 14.
48 Ibid., at 26.
49 Ibid., at 27.
50 Ibid., at 28.
51 [1978] EHRR 1.
52 See S v. Chokuramba, at 30.
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It is a type of institutionalised violence inflicted on one human being by another. The only difference
between it and street violence is that the inflictor assaults another human being under the protection of law.
He might, during the execution of the punishment, vent his anger in a similar manner on his victims as the
street fighter does. But, as I have pointed out above, the degree of force he elects to use is of his own
choosing. Because this institutionalised violence is meted out to him, the victim's personal dignity and
physical integrity are assailed. In the result the victim is degraded and dehumanised. In a street fight he can
run away from his assailant or he can defend himself. The juvenile offender cannot because he is tied down
to the bench.53

More importantly, the Court insisted that the Constitution imposes on the state the duty to
protect the right to bodily and psychological integrity from all forms of violence from public
and private sources. The Court insisted, wrongly in my view, that the right to freedom from
all forms of violence “does not leave room for any level of legalised violence against male
juveniles convicted of offences”. In the Court’s ‘mind’, it is not possible for the state to
enforce the prohibition of violence and perform its duty to protect the rights to physical
integrity and human dignity of the male child offender when the same state “inflicts pain and
suffering on the juvenile through corporal punishment”.54 There is a conceptual challenge
associated with this claim. It is that the right to freedom from violence is not an absolute right
and can be limited by a law of general application that serves a legitimate government
purpose.55 Accordingly, it was incorrect for the Court to hold that it is not possible for the
state to justify limitations of the right to freedom from physical and psychological violence
while at the same time sanctioning the imposition of corporal punishment on male child
offenders convicted of certain crimes.

That corporal punishment amounts to violence appears to be beyond question, especially
because of the clear jurisprudence from foreign courts and treaty monitoring bodies. The
unavoidable question here is whether corporal punishment achieves its objective of instilling
discipline in children. Behavioural scientists have argued that “anyone who attempts to modify
a young person’s behaviour by inflicting severe physical punishment is providing an
aggressive model from which the individual may learn aggressive means of responding in
interpersonal situations. Although because of fear of retaliation the individual may not display
aggression at the time of punishment, he may model his behaviour on that of the punisher
when he wishes to cope with or control the behaviour of others.”56 In one of their studies,
Naker and Sekitoleko found that corporal punishment has behavioural consequences whereby
many children who experience it bully other children, or as adults use domestic violence as the
use of corporal punishment teaches them that violence is an acceptable way of imposing their
views on someone less powerful than themselves.57

5 The Future of Corporal Punishment in All Settings in Zimbabwe

At a very general level, the abolition of judicial corporal punishment raises issues about the
legitimacy or justifiability of the practice in such other settings as the schools, day care
institutions and the family home. Even if the Court made the decision in a completely
different setting, the judgment has resuscitated the discussion over the necessity of corporal
punishment and acts as a pressure device for the state to consider revising its approach to the

53 S v. A Juvenile at 73F-G.
54 S v. Chokuramba, at 38.
55 Section 52(a) read with section 86(2) of the Constitution.
56 D. van Zyl Smit and L. Offen. ‘Corporal Punishment: Joining Issue’, 8 SACC (1984) 69, at 72–73.
57 See generally D. Naker and D. Sekitoleko, ‘Creating a Good School Without Corporal Punishment, Raising
Voices (2009)  9–13. See also UNICEF Uganda, Creating Safer Schools: Alternatives to Corporal Punishment
(2008) 5 available at: <https://www.unicef.org/uganda/Alternatives_to_VAC_160812.pdf>.
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practice. One of the main issues that arise from the judgment is whether the Constitutional
Court’s interpretation of corporal punishment as a violation of illimitable and non-derogable
rights to dignity and freedom from inhuman or degrading punishment also applies to the use
of corporal punishment in other settings. If it does, then the Court’s holding acts as a ray of
hope that the practice will soon be abolished in all settings to ensure that children fully enjoy
their right to be protected from inhuman or degrading punishment. Accordingly, whilst the
judgment is not related to the education sector, it is likely to have far reaching implications for
the use of corporal punishment to instil discipline in learners at primary and secondary
schools.

5.1 Envisioning the Abolition of Corporal Punishment in Schools and Other Similar
Settings

The partial reliance, by the Constitutional Court, on the manner in which judicial corporal
punishment is administered to justify its abolition raises questions on whether the courts will
also hold that corporal punishment in the schools is administered in an inhuman or degrading
manner as well. Courts in other jurisdictions in the sub-region have held that using corporal
punishment to instil discipline in students violates the constitutional prohibition of cruel,
inhuman or degrading treatment or punishment. Describing the nature of corporal punishment
in the school setting, Mohammed AJA held that even if its use is well regulated, it “remains
an invasion on the dignity of the students sought to be punished. .. It is also equally degrading
to the student sought to be punished, notwithstanding the fact that the head of the school who
would ordinarily impose the punishment might be less of a stranger to the student concerned
than a prison official who administers strokes upon a juvenile offender pursuant to a sentence
imposed by a Court.”58 Closer to home, the issue of whether corporal punishment is inhuman
or degrading was touched upon by the Constitutional Court of South Africa in S v. Williams.59

Langa J, as he then was, observed that “the issue of corporal punishment [in] schools is by no
means free of controversy” and that “the practice has inevitably come in for strong criticism”.
In his world, the “culture of authority which legitimates the use of violence is inconsistent
with the values for which the Constitution stands”.60 These foundational values include
human dignity, equality and the protection of fundamental human rights and freedoms. As
stipulated in the Constitution,61 Zimbabwean courts can partly draw inspiration from these
and other foreign judgments to abolish corporal punishment in the education sector on the
basis that it violates illimitable and non-derogable rights.

At the domestic level, the High Court has already abolished, without explaining the
constitutional basis of its holding, corporal punishment in the schools and the family home. In
Pfungwa and Another v. Headmistress Belvedere Junior Primary School and Others,62 the
applicants filed for a declaratory order on the basis of the right to dignity (section 51 of the
Constitution) and freedom from torture or inhuman or degrading punishment (section 53 of
the Constitution), claiming that corporal punishment in schools and in the home was
constitutionally impermissible. They launched proceedings on the basis of section 85(1)(d) of
the Constitution which allows public interest litigation. The application revolved around a

58 Ex parte Attorney-General, Namibia: In re Corporal Punishment by Organs of State 1991 (3) SA 76 (NmSC)
at 93H-I. See also Campbell and Cosans v. United Kingdom (1980) 3 E.H.R.R. 531 at 556.
59 1995 (3) SA 632 (CC).
60 Ibid., para. 52.
61 Section 46(1)(e) of the Constitution provides that “[w]hen interpreting this Chapter, a court, tribunal, forum or
body … may consider relevant foreign law”.
62 High Court Harare (unreported case HH 148-17, HC 6029/16) [2017] ZWHHC 148 (03 March 2017).
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teacher employed by the first respondent’s school, who had used a thick rubber pipe to assault
a seven year-old child for her mother’s failure sign her reading homework. The child suffered
deep red bruises on her back, and was so traumatised that she refused to go to school the
following day.

The applicants argued that no one, whether a school, a teacher or a parent at home should
inflict corporal punishment on children. They argued that corporal punishment constituted
physical abuse of children and that the practice caused physical trauma or injury to children.
In part, they also claimed that corporal punishment in school was dangerous in that it was
administered indiscriminately without any measure or control over the teachers.63 The High
Court held that the applicants’ case was sustained and it had a lot of substance, especially in
light of the extensive reference the court made to the Constitution; case law from Zimbabwe
and the region; expert evidence; and regional and international human rights instruments to
which Zimbabwe is a party.64 In addition, the Court held that the applicants’ argument was so
convincing that it “was left with no option but to lean in their favour”.65 Finally, the Court
held that it was “satisfied that the application was not without merit” and referred the matter
to the Constitutional Court for confirmation.66 Unfortunately, the judgment is so short and
very thin on the law that if it difficult to understand the legal reasons behind the High Court’s
holding. At the moment, there is no final word on the abolition of corporal punishment in the
schools and the family home, especially given that the Constitutional Court has not confirmed
the order of the High Court to this effect.

In addition to relying on legislation permitting the use of corporal punishment,67 primary and
secondary schools have drawn authority to whip delinquent male children from Ministerial
Circular P35. The Circular outlines the circumstances in which corporal punishment can be
resorted to, from insubordination to indecency and many others. Nonetheless, even the
Circular indicates that the Ministry is moving towards total abolition and calls on school heads
and superintendents or housemasters, in the case of boarding schools, to “strive to cultivate a
school climate where pupils will/can develop internal discipline which is not initiated by fear
of punishment”. In Ministerial Circular P35, the Ministry of Education likened corporal
punishment to a physical fight in which the pupil is not allowed to fight back. The child has to
endure the agony, pain and deprivation of human dignity in silence. This emerging direction is
followed up in the Education Amendment Bill. The preambular part of the Education
Amendment Bill provides that its purpose is to amend the Education Act68 to achieve various
objectives that include, among others, the right to human dignity (section 51 of the
Constitution); the right to freedom from physical or psychological torture or cruel or inhuman
and degrading treatment or punishment (section 53 of the Constitution); and the right to
equality and non-discrimination (section 56 of the Constitution). The Bill further provides that
it is intended to amend certain provisions of the Education Act so that it complies with various
provisions of the Constitution.

From a law reform perspective, the legislative reference to the illimitable and non-derogable
rights to human dignity and freedom from torture or inhuman or degrading punishment, the
very rights that have been historically relied upon by the Courts to justify the abolition of

63 Ibid., at 2.
64 Ibid.
65 Ibid., at 3.
66 Ibid.
67 See section 241 of the Criminal Law (Codification and Reform) Act and section 68 of the Education Act.
68 Act [Chapter 25:04].
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corporal punishment in other settings, clearly indicates that law makers wish to bring to an
end the practice of corporal punishment in the education sector. This line of thought is
confirmed in the substantive provisions of the Education Amendment Bill. Clause 15 of the
Bill inserts section 68A into the Education Act and empowers the responsible minister to
make regulations governing the discipline of pupils. Section 68A provides that the
“regulations and any disciplinary policy shall not permit any treatment which (i) does not
respect the human dignity of a pupil or amounts to physical or psychological torture, or to
cruel, inhuman or degrading treatment or punishment”.69 It further provides that the
regulations and any disciplinary policy of a school should clearly stipulate the way in which
any punishment may be administered.70

The Education Amendment Bill also seeks to ensure that disciplinary measures are “moderate,
reasonable and proportionate in the light of the conduct, age, sex, health and circumstances of
the pupil concerned and the best interests of the child shall be paramount”.71 Apart from
emphasising aspects of clarity, proportionality, reasonableness and the best interests of the
child in implementing disciplinary measures, the Bill also explicitly provides that “under no
circumstance is a teacher allowed to beat a child”.72 If the Bill ultimately becomes law, this
provision will announce an end to the practice of corporal punishment in the education sector.
This will signify the end of an era for one of the practices that have divided lawyers,
educators, the general public and state functionaries. More importantly, however, the
impending reforms are squarely anchored on the illimitable and non-derogable rights to
human dignity and freedom from inhuman or degrading treatment of punishment. To this end,
the Bill is framed in absolute language to ensure that there is no room for the administration
of corporal punishment under any circumstances. This puts away possibilities for debate on
whether or not one version of corporal punishment is moderate, reasonable and proportionate
to the offence for which the child is charged.

5.2 Envisioning the Abolition of Corporal Punishment in the Family Home, Day Care
Institutions, Foster Homes and Other Similar Settings

The abolition of corporal punishment in the family home and other settings raises different
considerations and much of the analysis concerning human dignity and inhuman or degrading
punishment may not necessarily apply. For instance, there are no state functionaries present
during the administration of corporal punishment and the person administering it is less of a
stranger to the child than in the criminal justice system. It may also be safe to assume that a
great majority of parents worldwide do not administer corporal punishment in a manner that
matches the manner in which it is administered by correctional officers. In addition, the entire
atmosphere of official procedure that attends the punishment in the criminal justice system is
evidently absent in the family context, and the majority of parents presumably administer it
with what they consider to be a genuine desire to redeem children from delinquent paths and
life courses. These considerations may raise questions about whether or not whipping children
in the family context amounts to an invasion of the rights to human dignity and freedom from
inhuman or degrading punishment.

To begin with, it may be necessary to recall that parents have the right to freedom of
conscience as protected in the Constitution. Section 60(1) (a) provides that “[e]very person

69 Draft section 68(A)(2)(a)(i) and (ii) of the Education Act.
70 Draft section 68(A)(2)(b) of the Education Act.
71 Draft section 68A(3) of the Education Act.
72 Draft section 68A(5) of the Education Act.
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has the right to freedom of conscience, which includes freedom of thought, opinion, religion
or belief”. In addition, section 60(3) of the Constitution provides as follows:

Parents and guardians of minor children have the right to determine, in accordance with their beliefs, the
moral and religious upbringing of their children, provided they do not prejudice the rights to which they are
entitled under this Constitution, including their rights to education, health, safety and welfare.

This provision, it is arguable, imposes on parents the duty to spank wayward children to
nurture them into a right direction which is sharply opposite to dehumanising and degrading
treatment or punishment. The Constitution guarantees the parents the right to participate in a
religious life of their choice (which may include the duty not to spare the rod or spoil the
child), and section 60(3) provides that in upbringing their children according to their religious
precepts provided that they do not infringe certain rights of the child. It is also arguable that if
the law prevents parents from raising their children according to their religious practices they
adhere to, it would have failed in fulfilling one of its purposes which is to serve the people
and to meet their legitimate aspirations which, in this case, is to prevent children from
misbehaving.

Similarly the Constitution entitles everyone to practice the cultural life of their choice as set
out in section 63 of the Constitution. Generally, Zimbabwean cultures and traditions prescribe
that a wayward child should be spanked in order for them to grow up rightfully as disciplined
members of society. This line of thought supposes that corporal punishment should be meted
out on juveniles to enable them to grow into adults who fit into their society as opposed to
nurturing criminals and delinquents.

Courts in other jurisdictions have had occasion to analyse the relationship between parents’
cultural and religious identity rights and children’s right to freedom from violence. In
Christian Education South Africa v. Minister of Education,73 the Constitutional Court of
South Africa found the law prohibiting corporal punishment in schools to be a reasonable and
justifiable infringement of parents’ right to religious freedom. Parents with children learning
at a private boarding school had argued that their right to religious freedom allows them to
authorise school authorities to chastise them in light of their Christian values. A unanimous
Constitutional Court held as follows:

It should be observed, further, that special care has been taken in the text expressly to acknowledge the
supremacy of the Constitution and the Bill of Rights. Section 31(2) ensures that the concept of rights of
members of communities that associate on the basis of language, culture and religion, cannot be used to
shield practices which offend the Bill of Rights. These explicit qualifications may be seen as serving a
double purpose.  The first is to prevent protected associational rights of members of communities from
being used to “privatise” constitutionally offensive group practices and thereby immunise them from
external legislative regulation or judicial control. This would be particularly important in relation to
practices previously associated with the abuse of the notion of pluralism to achieve exclusivity, privilege
and domination. The second relates to oppressive features of internal relationships primarily within the
communities concerned, where section 8, which regulates the horizontal application of the Bill of Rights,
might be specially relevant’ … Prohibiting the parent’s right to freedom of religion and culture is not the
primary, but secondary object of prohibiting corporal punishment. It is an incidental result of a general
application of the child’s right not to be subjected to violence from private sources.74

The prohibition of violence is a very useful instrument in determining the approach to be
adopted by the courts with regards to corporal punishment administered by private and public

73 2000 (4) SA 757 (CC).
74 Christian Education South Africa, paras. 26–27.
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bodies, especially given the emphatic protection it accords to every child’s right to bodily and
psychological integrity. Internationally corporal punishment is regarded as violence against
children and as a breach of children’s fundamental human rights and freedoms. Arbour, the
United Nations High Commissioner for Human Rights, places corporal punishment within the
meaning of violence against children. She argues that “[v]iolence against children is a
violation of their human rights, a disturbing reality of our societies. It can never be justified
whether for disciplinary reasons or cultural tradition. No such thing as a ‘reasonable’ level of
violence is acceptable. Legalised violence against children in one context risks tolerance of
violence against children generally.”75 This approach is consistent with that adopted by
international treaty bodies such as the Committee on the Rights of the Child.

Perhaps the most compelling arguments against corporal punishment have been made by the
Committee on the Rights of the Child. The Committee highlights that the right of the child to
protection from corporal punishment and other cruel or degrading forms of punishment
(Articles 19, 18, 37) and imposes on states parties the obligation to move quickly to prohibit
and eliminate corporal punishment and underlines the importance of legislative and other
awareness raising and educational measures that promote the use of non-violent forms of
raising children.76 Apart from being an obligation under the CRC, addressing and eliminating
corporal punishment of children is identified as a key strategy for reducing and preventing all
forms of violence in societies.77 The Committee has reiterated that there are no exceptions to
be made when interpreting the phrase ‘all forms of violence’:

The Committee has consistently maintained the position that all forms of violence against children, however
light, are unacceptable. ‘All forms of physical or mental violence’ does not leave room for any level of
legalised violence against children. Frequently, the severity of harm and intent to harm are not prerequisites
for the definition of violence. States parties may refer to such factors in intervention strategies in order to
allow proportional responses in the best interests of the child, but definitions must in no way erode the
child’s absolute right to human dignity and physical and psychological integrity by describing some forms
of violence as legally and or socially acceptable.78

More importantly, the Committee characterises corporal punishment as an infringement of
both the right to freedom from violence and the illimitable right to dignity, an interpretation
that was followed by the apex Court in S v. Chokuramba. In the context of corporal
punishment, the concept of state intervention in the private family arises from two strands.
First, it arises from the need to protect children against the unreasonable exercise of the rights
responsibilities and powers that attach to the office of parenthood. The abuse of these
responsibilities and powers may be perpetrated by parents, guardians, caregivers, family
members or anyone exercising responsibilities and rights. Thus, state intervention is primarily
intended to ensure that the state protects and promotes children’s rights at the family level.
When it comes to corporal punishment, the prohibition of violence implies that the state, not
parents or caregivers, generally has the ultimate power and duty to draw the boundary
between justifiable corporal punishment that constitutes ‘moderate chastisement’ and abusive
corporal punishment that constitutes violence which cannot be constitutionally justified.

More importantly, and this is the second strand, state intervention in violence related issues
arises from the recognition that family relations are characterised by gross inequality and it is

75 United Nations Human Rights Office of the High Commissioner, ‘Violence against children’, available at
<http://www.ohchr.org/EN/NewsEvents/Pages/ViolenceAgainstChildren.aspx>.
76 General Comment No. 8, supra note 2, para. 2.
77 General Comment No. 8, supra note 2, para. 3.
78 General Comment No. 13, supra note 2, para 13. See also General Comment No. 8, supra note 2, para. 18.
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therefore necessary for the state to intervene in order to promote the rights and interests of
vulnerable persons, whether women or children. In the main, this strand also challenges the
traditional distinction between that which belongs to the state (the public sphere) and that
which belongs to the family (the private sphere).79 To this end, the drafters of the Constitution
recognised that the public/private dichotomy and family privacy marginalises children’s rights
as these concepts construct the family as an institution outside both the state and public law.80

As Montgomery would have it, this constitutes a realisation that family privacy has operated
to “perpetuate structures of disadvantage by hiding them from public scrutiny”, and this
demonstrates why it is important to draw “lines of intervention” to protect the rights and
interests of defenceless members of the family.81 Families should merely have as much
privacy and parents just as much autonomy as the state, through the law, confers on them.

The inclusion of the phrase ‘private sources’ in section 52(a) renders it compelling with
regards to violence in the family home. In the case of S v. Baloyi,82 the Constitutional Court
of South Africa held in respect of domestic violence that “the specific inclusion of private
sources emphasises that serious threats to security of the person arise from private sources ...
and has to be understood as obliging the state directly to protect the right of everyone to be
free from private or domestic violence”.83 Sachs J stated that the prohibition of violence
obliges the state to take appropriate steps to reduce violence in public and private life and that,
coupled with the special duty to protect children, it represents “a powerful requirement on the
state to act”.84 He further observed that what distinguishes family violence from other kinds of
crime “is its hidden, repetitive character and its immeasurable ripple effects on our society
and, in particular, on family life. It cuts across class, race, culture and geography, and is all
the more pernicious because it is so often concealed and so frequently goes unpunished”.85

These remarks are mainly applicable to children, who are victims of ongoing corporal
punishment in the family home, day care institutions and other similar settings. It would not
be difficult to show that corporal punishment harms children as “[t]he physical, emotional and
psychological scars of violence can have severe implications for a child’s development, health
and ability to learn”.86

Perhaps the strongest argument in favour of finally banning the use of physical punishment
entirely is that social attitudes have been changing radically over the last century. As such, it
is now difficult to justify the law protecting adults from assaulting each other, whilst allowing
adults to assault their smaller and more vulnerable offspring. Children, especially boys, are
the only persons in the country whose right to physical and psychological integrity and to
protection from all forms of inter-personal violence is not yet supported by the law and

79 For a detailed discussion of the public/private distinction and the need to adopt a more guarded approach, see
A. Boniface, Revolutionary Changes to the Parent-Child Relationship in South Africa, with Specific Reference to
Guardianship, Care and Contact, thesis submitted in partial fulfilment of the degree of Doctor Legum in the
Faculty of Law, University of Pretoria (2007) 393–397.
80 J. Goldstein, A. Freud and A. Solnit, Before the Best Interests of the Child (1980) 4.
81 See J. Montgomery, ‘Children as Property’, Modern Law Review (1988) 323, at 332. At 328, the author argues
in the following terms: “Clearly there must be a safety net, and no non-interventionist stance can be absolute.
Children must be protected against parents who fail to consider their interests but the definition of their interests
is not to be given by the state in all cases. In a liberal democracy, the thresholds which justify state intervention
should be defined by those interests which the children of that society have in common, not by a relatively
narrow paradigm of the family created by part of that society only.”
82 2002 (2) SA 425 (CC) para. 11.
83 S v. Baloyi (Minister of Justice and Another Intervening) 2002 (2) SA 425 (CC) para. 11.
84 Ibid., para. 47.
85 Ibid.
86 United Nations Human Rights Office of the High Commissioner, supra note 75.
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cultural practices.87 Furthermore, research shows that physical punishment is less effective
than other forms of discipline, but also that its use is associated with long-term negative
psychological effects.88

When parents use physical punishment as a form of discipline, they indicate to their children
that violent and aggressive behaviour is an acceptable method of dealing with stressful
situations, thereby reinforcing violent behaviour in society.89 Arguably, the law should “send
out a clear message about what behaviour is unacceptable in families or what we, as a society,
feel about violence”.90 Unfortunately, and especially in the African context, the use of
corporal punishment is often justified on the basis of the right to culture and references to
biblical values, thereby building a culture of violence that we should be moving away from.
The practice of corporal punishment continues to subsist regardless of the fact that it is
inconsistent with numerous fundamental rights enshrined in international and domestic human
rights instruments.

6 Conclusion

Generally, corporal punishment can be characterised as a violation of the illimitable and non-
derogable rights to human dignity and freedom from inhuman and degrading treatment. The
Zimbabwean Constitution makes no specific mention of corporal punishment as an exception
to the rights to dignity and freedom from torture or cruel, inhuman or degrading treatment or
punishment. In light of this deliberate omission of corporal punishment as an exception to
these absolute rights and regional or international human rights instruments that have
characterised corporal punishment as a violation of human dignity, physical integrity and self-
esteem, it is difficult within the wording of the Constitution to justify the continued use of
corporal punishment against children. In the criminal justice context, the courts have already
held that judicially sanctioned whipping is unconstitutional because it violates the illimitable
rights to human dignity and freedom from inhuman or degrading punishment.

It remains to be seen whether the Constitutional Court will also extend its reasoning to
corporal punishment in other settings. If it does, it would have followed the path prescribed by
international human rights instruments and decisions of courts in other jurisdictions. In Israel,
for instance, the Supreme Court, in Plonit v. Attorney General,91 handed down a decision
prohibiting all forms of corporal punishment of children and eliminating the defence of
reasonable force. The Court found that corporal punishment as an educational method not only
fails to achieve its goals, it also causes physical and emotional damage to the child which may
leave their mark on him or her in adulthood.92 The Court concluded that any type of corporal
punishment “distances us from our goal of a society free of violence”. In Namibia, Berker CJ,
dissenting, also once observed that even if very moderately applied the fact remains that any
type of corporal punishment results in some impairment of dignity and degrading treatment.93

87 Cf. with the views of the United Kingdom Commission on Children and Violence in its 1995 report, at 15,
available at <https://gulbenkian.pt/uk-branch/publication/children-and-violence/>.
88 E. Gershoff, Corporal Punishment by Parent and Associated Child Behaviour and Experience: A Met Analytic
and Theoretical Review (2002) 544.
89 Supra note 87, 46–55.
90 Northern Ireland Office of Law Reform (2001), 42.
91 54 (1) PD 145 (Criminal Appeal 4596/98).
92 Ibid., para. 6.
93 Ex Parte Attorney General 1991 (3) SA 76 (NmSc) para. 90.
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Apart from the illimitable rights to dignity and freedom from inhuman or degrading
punishment, the right to freedom from violence is a central element of calls for total abolition
of corporal punishment in all settings. At the heart of this approach is the fact that the
Constitution anticipates parents and the state to protect children from all forms of punishment
that are degrading and indignifying. The central values of human dignity and freedom do not
seem to anticipate or require the use of physical force to achieve scholarly correction, the
rehabilitation of the offender or children’s respect for their parents. Accordingly, the
unconstitutionality of the punishment does not lie in the severity or size of the stick with
which it is administered, but strictly in its inconsistency with the scope of the applicable
constitutional rights. In addition, it matters not whether or not corporal punishment is
administered in the family home or the school or the prison. The debate should not be about
the place where the crime is committed, it should be about the wrongfulness and
unconstitutionality of the crime itself, wherever and however committed.

There are other compelling practical arguments against the use of corporal punishment in the
family home, the education sector and other similar settings. The first is the availability of
alternatives to ‘treating’ and ‘redeeming’ children from delinquent paths by putting them on
the other end of the ‘stick’. There are other ways to enforce discipline, motivate a child and
condition behaviour than to resort to violence and the infliction of physical pain. Using a whip
constitutes violence and may send wrong signals about the acceptability of force and assault as
methods for resolving differences. Every child has a right to be and to feel to be safe in all
environments, including the schools and the family home. It is important for society to step up
efforts to ensure safe school and home environments for children, especially given that many
violations take place in the private sphere and that the Declaration of Rights also directly
governs private relationships.94

Another argument relates to the lack of guidelines on the extent of permissible force teachers
and parents should use when inflicting corporal punishment. Without these guidelines, it is
difficult to distinguish between unrestrained assault on children and moderate chastisement to
encourage respect for instructions given by adults. Besides, parents and teachers are not
trained on the permissible level of restraint to be exercised when inflicting physical
punishment. To make matters worse, there is no standard instrument to be used to administer
corporal punishment in the schools and the family home. Even if the state were to produce a
standard instrument, the instrument will necessarily be lifted to different levels and be used
with different degrees of force, thereby subjecting children to different levels of punishment
even if the number of ‘strokes’ the child receives is the same. Assuming that it is possible to
address these differences, the state will still have to monitor whether every teacher or parent
administers corporal punishment in the manner prescribed in the legislation and the relevant
regulations. Abolishing corporal punishment in all settings will address all of these challenges.

The final question we may need to ask is whether corporal punishment in the schools and the
family achieves its intended purposes. Arguably, corporal punishment is not effective in the
long run as hurting children does not alter their underlying attitudes, values and beliefs. It may
turn out that positive parenting achieves better results than subjecting the child to excruciating
pain in the hope that the child will heed the advice given during after the whipping. As
Mushohwe would have it:

94 Section 45(2) of the Constitution.
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Children merely need discipline which refers to teaching them self-control, how to consider alternatives for
behaving in a particular manner, motivation for acting differently, understanding the consequences of
wrongful behaviour and developing an awareness of what they ought to be doing right. Discipline as
opposed to corporal punishment ideally should emphasize positive reinforcing of good behaviour and
positive/negative reprimanding of bad behaviour without using physical punishment. Such child discipline
should also be done in addition to an ongoing process of trying to solve the root causes of children engaging
in unwanted behaviour, such as stressful or abusive family situations and poverty among others.95

Furthermore, the focus of the analysis should be on the potential effect of the practice on the
child, from physical injury to psychological suffering and the culture of violence that the
practice appears to promote. More importantly, the legitimacy of the practice should be
interrogated from the lens of the rights of the child not to be subjected to abuse or degrading
treatment and to have his or her best interests protected in all settings. Once this approach to
the practice is adopted, it becomes imperative to shelve all contestations based on the parent’s
or guardian’s right to religion or culture as our focal point becomes the rights of the child who
is invariably ‘on the other end of the stick’ and not on the rights of the person or institution
administering corporal punishment.

95 B. Mushohwe, ‘A Ray of Hope for the Outlawing of Corporal Punishment in Zimbabwe: A Review of Recent
Developments’, 3 University of Zimbabwe Student Law Review Journal (2017) 1, at 10.
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7 An Overview of the Practice and Procedure When Litigating Election
Petitions in Zimbabwe

Tarisai Mutangi*

1 Introduction

For as way back as elections existed, disgruntled candidates have always sought to reverse the
result of an election they thought they had won.1 The manner and form taken by these
challenges have changed and evolved over time depending on jurisdictions. For instance, in
England, “jurisdiction over disputed elections was exercised by the Monarch personally, then
by the courts, and then by Parliament until finally, in the 1860s, Parliament ceded its power to
the courts in the form of the election petitions jurisdiction”.2 By the time Britain colonized
Zimbabwe, it appears jurisdiction over elections was already exclusively a judicial issue.
Electoral petitions in Zimbabwe appear to have been the domain of courts of law, which
continues to be the case today.

In contemporary electoral systems, the ‘free, fair, and regular elections’ matrix has become
entrenched in many constitutions as the yardstick for a functioning representative democracy.
In this sense, assumption of public office is based on the ballot as opposed to discretionary
political appointments or unconstitutional changes of government. The matrix above speaks to
the existence of the possibility that elections may not be free, fair, regular or credible. Once
this status quo obtains, the law invariably provides for procedures and institutions mandated
to deal with disputes arising from the conduct of elections. These disputes are known as
‘electoral disputes’ or ‘electoral challenges’.

As is the case with elections, electoral disputes fall into three distinct but corollary phases,
namely, the pre-election, election and post-election phases. Every general election goes
through a pre-election phase, the actual election phase as well as the environment that follows
the aftermath of polling. Electoral disputes are associated with the phase during which they
occur thereby prefixing them with ‘pre’ or ‘post’ election identity. Needless to state that
electoral disputes manifest in different forms and species depending on the phase during
which they arise. This paper deals with the post-election period and in particular with the
resolution of disputes that evolve around electoral returns or results.

Once disputes have manifested, procedures are kick-started through which these disputes are
resolved. In Zimbabwe, Section 93 of the Constitution provides for election petitions that deal
with the election to the office of the president and vice president. On its part, the Electoral
Act3 establishes the Electoral Court, a specialist division of the High Court,4 which
exclusively presides over all manner of electoral disputes in the country. Presumably in a bid

* Human rights lawyer, law lecturer, doctor of international law and senior consultant.
1 C. Morris, ‘From “Arms, Malice, and Menacing” to the Courts’, 32:2 Legal Studies (2012) p. 226.
2 Ibid.
3 Electoral Act [Chapter 2:03].
4 See section 161 of the Electoral Act, which provides that the Electoral Court is a division of the High Court,
departing from the earlier position that it was a specialised court with jurisdiction as provided in the Act.
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to efficiently regulate these processes, the Electoral Court Rules of 1995 (hereinafter
‘Electoral Court Rules’) were promulgated and remain in force to this day to regulate the
conduct of election petitions before this Court. The Constitution, Electoral Act, Electoral
Court Rules and the Constitutional Court Rules5 read together constitute a compass that
guides the Electoral Court and the Constitutional Court in relation to procedure in electoral
petitions before these Courts, the form which the petitions themselves must adopt as well as
the miscellany incidental to the prosecution of an election petition in Zimbabwe.

2 The Place of Elections in a Democracy

While free, fair and regular elections have largely become the yardstick for measuring state
performance in terms of consolidating democratic values within its borders, elections
generally promote democracy in a number of ways. First, elections are a vehicle by which the
general public vests state power to govern in an elected government. In other words, through
this representation, the electorate governs through elected representatives. It must be noted
that in an election, the public expresses itself in terms of selecting representatives to advance
their interests in government by voting them into public offices, while part of that public, over
and above selecting office bearers, makes itself available to be voted into public office by
offering candidature.

However, as Hatchard et al. argue, “the fact that elected members of parliament are
representatives of the people does not mean that they are necessarily representative of the
people”.6 This means that the possibility always exists for those elected to run the democratic
and constitutional errands of the electorate to abandon the mandate and pursue self-serving
agendas. In many cases political party preferences trump upon electorate preferences
especially in systems where ‘whipping’ of representatives is allowed. On its part, the
electorate may lack effective measures to hold their agents accountable to them, and to rein
them in for going on a frolic of their own. This is because the same persons elected to
represent the people often pursue a legislative policy that continues to whittle down the
electorate’s power to recall or withdraw mandate.

The problem of hijacking representative democracy has led to some states adopting strategies
to restore this representation as much as possible. One of the strategies include the inclusion
of representatives of special groups such as people living with disabilities, minorities, youth
and women who have largely become beneficiaries of the quota system strategy.7

Nonetheless, there are guarantees that such specialised assigned individuals will not divert
from the mission. However, where true representative democracy remains, elections guarantee
institutionalisation of transparency, accountability and participatory democracy especially in
Africa where states continue to emerge from the scourge of colonisation.

5 Published as Statutroy Instrument 61 of 2016.
6 J. Hatchers et al., Comparative Constitutionalism and Good Governance in the Commonwealth: An Eastern
and Southern African Perspective (2004) p. 124.
7 The gender-based quota system in legislatures has been introduced many African states with a view to
encouraging and guaranteeing the participation of women in decision-making and politics in light of the
adversities they have to confront on account of male dominance in most legislatures.
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Second, elections are a way to ensure constitutional and peaceful change of governments the
world over. It has been argued that there is need to entrench a “political culture of change of
power based on holding of regular, free, fair and transparent elections conducted by
competent, independent and impartial national electoral bodies” in Africa.8 Unconstitutional
changes of government have been identified as the key drivers of insecurity, instability and
violent conflict in Africa. In fact the African Union Assembly of Heads of State and
Government (hereinafter ‘AU Assembly’) has recently criminalised unconstitutional change
of government upon adopting the Protocol on the Amendments to the Statute of the African
Court of Justice on Human Rights (hereinafter ‘Malabo Protocol’).9 This development
buttresses the proposition that unconstitutional change of government is inimical to
democracy. To that end, free, fair and regular elections are regarded as the ultimate antidote to
the pandemic of coups de tat as they serve to refresh the mandate to rule over people.

Third, elections that are regular, free and fair confirm legitimacy on the elected government as
having the mandate to govern. At its core, democracy insists that the power of a government
to exercise its power is driven from the people. This power is bequeathed by way of elections
after which any government could claim that it exercises governmental power at the instance
and or behalf of the people. In fact all arms of state such as the executive,10 judiciary11 and
legislature12 derive their legitimacy from the people although the judiciary suffers from
contrary claims more than its two counterparts do. Without elections as a way to establish a
government, any authority is divested of governmental credentials. So is the government that
assumes power by way of a contested election. It often resorts to tyranny and rule by law in
order to ‘mobilise’ legitimacy and recognition by the electorate.

Similarly, the election dispute resolution mechanism must be of unquestionable integrity and
fairness so that the outcome of that process could be accepted as fair and justice otherwise
questions of illegitimacy will always linger throughout the lifetime of a particular political
administration.

2.1 International Legal Framework on Elections Relevant to Zimbabwe

This sub-section deals with the international framework on elections with relevance to
Zimbabwe. As is trite law now, the consensual nature of international law follows that only
those legal obligations a state has accepted by way of ratification or any other method of
acceptance will bind that state. Accordingly, this discussion will only involve legal

8 Preamble to the African  Charter on Democracy, Elections and Governance (2007). A copy is available in C. 
Heyns and M. Killander (eds.), Compendium of key Human Rights Documents of the African Union (2010) pp. 
131–142.
9 Article 28E of the Statute of the African Court of Justice and Human Rights provides for the crime of 
unconstitutional change of government as prosecutable before the future African Court of Justice and Human 
and Peoples’ Rights subject to the ratifications of the Malabo protocol to trigger its coming into force and 
operationalisation of the court it creates.
10 Section 88(1) of the Constitution provides that: “Executive authority derives from the people of Zimbabwe 
and must be exercised in accordance with this Constitution.”
11 Section 162 of the Constitution of Zimbabwe provides that: “Judicial authority derives from the people of 
Zimbabwe and is vested in the courts …”
12 See section 117(1) of the Constitution which provides that “legislative authority is derived from the people and 
is vested in and exercised in accordance with this Constitution by the Legislature”.
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obligations whose source Zimbabwe has accepted as legally binding. It is not an open-ended
discussion on international human rights law pertaining to elections.

It is unfortunate to note that electoral law is a discipline of law international law has very little
to say or regulate. This branch of law is predominantly regulated through constitutional law
and attendant institutions such constitutions establish. In all this, international law and
supervisory institutions have always ‘deferred’ to national authorities to adopt a political
system that fits their respective context, albeit with a proviso that whatever system is adopted
it must be compatible with a state’s international legal obligations engaged by the electoral
law.13

The International Covenant on Civil and Political Rights (hereinafter ‘ICCPR’) provides in
Article 25 as follows:14

Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in article 2
and without unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through freely chosen representatives;
(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage
and shall be held by secret ballot, guaranteeing the free expression of the will of the electors.
…

On its part, Article 13 of the African Charter on Human and Peoples’ Rights (hereinafter
‘African Charter’) vests in every citizen “the right to participate freely in the government of
his country, either directly or through freely chosen representatives in accordance with the
provisions of the law”.

The United Human Rights Committee (hereinafter ‘UN Human Rights Committee’), the
treaty body that oversees the implementation of the ICCPR, adopted General Comment No.
25 on Participation in the public affairs and the right to vote15 (hereinafter ‘General Comment
25’). By their nature, general comments or recommendations by treaty-bodies serve as
authoritative interpretations of treaties by institutions so established to oversee
implementation.16 The UN Human Rights Committee commented that “citizens participate
directly in the conduct of public affairs when they exercise power as members of legislative
bodies or by holding executive office”,17 or during the constitution making process when they
adopt same by way of referendum or election.18 However, participation through
representatives is by way of elections and such representatives are expected to only exercise
power as has been conferred upon them in accordance with constitutional provisions.19

13 UN Human Rights Committee General Comment No. 25, para. 21.
14 The International Covenant on Civil and Political Rights (1969).
15 United Nations, Compilation of General Comments and General Recommendations adopted by Human Rights 
Treaty Bodies HRI/GEN/1/Rev.8, 8 May 2006, p. 207.
16 The ICJ has stressed that interpretations by institutions established to do so must be given deference over any 
other interpretations.
17 UN Human Rights Committee General Comment No. 25, para. 6.
18 Ibid.
19 UN Human Rights Committee General Comment No. 25, para. 7.
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Further, “genuine periodic elections ... are essential to ensure the accountability of
representatives for the exercise of the legislative or executive powers vested in them”.20

General Comment 25 then goes on to deal with processes inherent to elections such as
registration of voters, the need for voters to express themselves and associate freely for
purposes of effective participation. However, the underlying principle is that all measures
expected to be adopted by states are designed to ensure effective participation, directly or
otherwise, by citizens in the public affairs of the state.

Whereas the African Commission on Human and Peoples’ Rights21 [hereinafter ‘African
Commission’) is yet to have an occasion to issue a general comment on the African
perspective of the right to participate in the public affairs of a state and right to vote, it has
rendered a number of decisions in which the right was contested as having been violated by
state parties to the African Charter. In Jawara v. The Gambia, the banning of certain
individuals from standing for political office was found to be a violation of Article 13 of the
African Charter.22 Lawyers for Human Rights v. Swaziland23 was a case in which a
proclamation banning political parties in Swaziland was declared contrary to the African
Charter, while in Gorji-Dinkav Cameroon a unilateral act of removing voters from the voter’s
register was also found by the UN Human Rights Committee to be a violation of Article 25 of
the ICCPR.24

Though not binding, the African Union Declaration on the Principles Governing Democratic
Elections in Africa (hereinafter ‘AU Declaration’) set the tone in Africa in terms of the
increasing importance of holding free, fair and regular elections.25 As regards election
petitions, it provides in Part III that states must:

Establish impartial, all-inclusive, competent and accountable national electoral bodies staffed by qualified
personnel, as well as competent legal entities including effective constitutional courts to arbitrate in the
event of disputes arising from the conduct of elections (emphasis added))

The above provision was quoted verbatim in subsequent regional and sub-regional principles
on the conduct of elections and election observation. Article 7.3 of the SADC Principles and
Guidelines Governing Democratic Elections and paragraph 1 of the Guidelines for African
Union Electoral Observation and Monitoring Missions have restated the principle verbatim.26

On its part, the African Charter on Democracy, Elections and Governance (hereinafter
‘African Charter on Democracy’) introduces a new dimension to the need to establish
competent institutions to deal with election disputes. In Article 17(2), this Charter provides
for an obligation for states to “establish and strengthen national mechanisms that redress
election related disputes in a timely manner”. The new aspects added to the element of dispute

20 Ibid., para. 8.
21 This is an 11 member treaty body that oversees the implementation of the African Charter, a treaty that
establishes the institution in terms of Part 111 thereof.
22 Jawara v. The Gambia (2000) AHRLR 107 (ACHPR 2000) paras. 70 and 75. See also Modise v. Botswana
(2000) AHRLR 25 (ACHPR 1997).
23 Lawyers for Human Rights v. Swaziland (2005) AHRLR 66 (ACHPR 2005).
24 Gorji-Dinka v. Cameroon (2005) AHRLR 18 (HRC 2005) para. 5.6.
25 AHG/Decl.1 (XXXVIII), 2002.
26 EX.CL/91 (V) Annex II.
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resolution are the need to ‘strengthen’ these mechanisms as well as ensuring that these
institutions determine election-related disputes ‘timely’. It then follows that it is not sufficient
to establish special courts to deal with election-related disputes while the rules of procedure
thereof do not emphasise on the need for urgency in resolving such disputes.

The cumulative principle enshrined in the text of treaties and consequent interpretations in
general comments and case law is that effective participation is the only way that justifies
exercise of governmental power by elected representatives in society including voters
themselves. It also justifies exercise of executive and legislative power in accordance with the
constitution, which in turn is also adopted by a process in which citizens effectively
participate. Governance is largely predicated on the electoral processes; hence we argue here
that contestations of election results are fundamental processes that go beyond the interests of
the candidate involved, but represent the aggregated interest of voters who voted for or
against the candidate and whose preference is threatened by the electoral dispute.

3 Election Petitions and Fundamental Rights

In view of the revelations above on the international legal framework vis-à-vis rights to public
participation and vote, we have made a case for the link between election petitions and human
rights. Much as general comments and case law did not specifically address the issue of
election petitions, it is common cause that petitioning election results is a process that affects
the outcome of voters’ freedom of expression exercised by way of the ballot; hence it is
fundamental to both direct and indirect participation in public affairs and to voting. The
ICCPR reiterates that any election system in place in a given state “must be compatible with
the rights protected by article 25 and must guarantee and give effect to the free expression of
the will of the electors”.27

Therefore it must follow that, first, where an electoral malpractice has had the effect of
defeating the outcome of voters’ free expression, then the electoral dispute resolution in place
must be of such a nature that it preserves the actual outcome of the voting process. This
objective is dependent on the procedure as well as the integrity of the institutions that handle
the disputes. It is submitted here that in the result electoral dispute resolution is an integral
part of exercising the rights to public participation, right to vote and freedom of expression in
the context of electing representatives or adopting a constitution by way of a referendum.

Second, election petitions, which are predominantly of a civil nature, are part of legal
proceedings anticipated in the context of the right to a fair hearing.28 Thus, once a candidate
has well-founded grounds that an electoral fraud or any other malpractice was deployed by
the ‘winning’ candidate leading to his or her defeat in that election, the law must provide for a
procedure to approach courts of law or any other equally impartial and competent forum to
enable the exercise of rights. Accordingly, the election petition procedure is for all intents and
purposes inextricably linked to the exercise or enjoyment of fundamental rights and any law

27 UN Human Rights Committee General Comment No. 25, para. 21.
28 See Article14(1) of the ICCPR and Article 7(1) of the African Charter. Both instruments provide that the right 
to fair trial includes legal proceedings for the determination of civil rights between parties. The contention is that 
an election petition is a civil proceeding that seeks to determine the rights of the petitioner regarding the outcome 
of an election and that aspect alone links it to fundamental rights.
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that regulates such process is subject to interpretation during which the constitution is the
ultimate benchmark.

4 Election Petitions in Zimbabwe – The Legal Framework and Brief Historical
Perspective

Historically, elections in Zimbabwe were regulated by a number of pieces of legislation as a
result of the dichotomy between local government, parliamentary and presidential elections
being maintained prior to the adoption of the 2013 Constitution.29 Section 158 of the
Constitution now provides that “general elections to local authorities must take place
concurrently with presidential and parliamentary general elections”. It follows that it is no
longer a possibility for any one of the three levels of election to be held at a different time
from the other two unless in the case of by-elections to fill vacant seats. Yet on their part,
election petitions have been regulated by consistent pieces of legislation such as the Electoral
Act and much later the Electoral Court Rules (1995), and Constitutional Court Rules were
enacted and added to the substantive legal framework.

Election results have always been contested before courts of law in Zimbabwe, be they local
authority, parliamentary or presidential. The first reported case was that of Pio v. Smith,30

which involved a challenge to a parliamentary election result of elections held on 27 June
1985. It is intriguing to note that the grounds of contesting the election result were more or
less similar to the bases of petitions in recent years, as will be demonstrated in this
contribution. In other words the courts are continually called upon to interpret the same
provisions over and over again. This study will reveal whether courts have been consistent in
their interpretation and the basis upon which they found such interpretation. While the
number of petitions was in drips and drabs in the 1980s, they reached influx levels at the turn
of the millennium. It is submitted here that the Zimbabwean political landscape was
dominated by one political party to the extent of being akin to a one-party state although the
legal framework was receptive to multi-party democracy.

The proliferation of political parties on the political landscape resulted in meaningful
contestation during election and the temptation to win at all costs gathered momentum one
election after another. The political paradigm shifted in the late 1990s with the arrival of the
Movement for Democratic Change (MDC) in 1999. It posed realistic challenges to ZANU-PF
establishment beginning with the 2000 and 2002 parliamentary and presidential elections,
respectively, which saw ZANU-PF losing its two thirds majority in parliament for the first
time since 1980.31 Thereafter, the number of election petitions soared in every general
election. The reason could be that winning elections is becoming more and more challenging
with more players entering the fray. In some instances players have even resorted to election-
related violence which reached catastrophic levels in the 2008 harmonised elections. In terms
of numbers, in all probability the 2013 general election produced the greatest number of

29 Statutory Instrument 155A of 1985; Urban Councils (Election) Regulations, 1987 (SI 210 of 1987); the 
Presidential Powers (Temporary Measures) (Urban Councils) Regulations 1995 (SI 148A of 1995) were 
promulgated in terms of the Presidential Powers (Temporary Measures) Act [Chapter 10:20]; The Electoral Act, 
1979.
30 1986 (3) SA 145 (ZH).
31 MDC won 57 seats, ZANU PF 62 and one for independent candidate.
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petitions.32 At least 100 electoral petitions were filed to challenge parliamentary results. A
presidential election petition was also filed and later withdrawn before it could be determined
by the Constitutional Court of Zimbabwe (hereinafter ‘CCZ’).33

4.1 The 2013 Constitution and Electoral Petitions

Before venturing into the specific constitutional provisions on electoral petitions, it is
necessary to make brief comments on provisions on the right to vote. Section 67 of the 2013
Constitution provides for political rights. This is the section that largely deals with the right to
vote as well as freedom of association and expression in relation to participation in political
party activities related to the right to vote. The framers of the 2013 Constitution clearly took
into account the circumstances in which the Constitution was adopted. Prior to its adoption,
there had been widespread incidences of people forced to attend political meetings against
their will and inability to freely take part in the political activities and causes of their parties.
Harassment of opposition political parties was widespread and in many cases they were
prevented from holding political meetings to strategize for on-coming elections. Therefore,
the Constitution being a largely politically negotiated document, it became critical that section
67(2) thereof restates some aspects associated with the full exercise of the right to vote.

Section 93 of the Constitution deals with the ‘challenge to presidential election’. In other
words it is the primary provision regarding the manner in which the challenge must be
processed and prosecuted. A presidential election challenge is initiated by “lodging a petition
or application with the Constitutional Court within seven days after the date of the declaration
of the results of the election”.34 Once a challenge is lodged the CCZ must dispose of it within
14 days after the petition or application was lodged, and the Court’s decision is final’.35 On
determining the challenge, the CCZ is empowered to make an order from a wide range.
Section 93(4) empowers it to declare a winner, nullify the election and trigger a fresh election
within 60 days, or “make any other order it considers just and appropriate”. As to the form the
pleadings must take, such is governed by Rule 23 of the CCZ Rules. In essence, therefore,
section 93 of the Constitution must be read together with the relevant CCZ Rules to get a full
picture of the principles and procedure to be followed in dealing with a presidential petition.

On a more general note, section 155 of the Constitution provides for ‘principles of the
electoral system’. By and large the provision restates the need for a system that facilitates
free, fair and regular election as provided for in section 67. It goes further to underscore the
need for participation by the electorate including special groups such as people with
disabilities.36 Candidates and political parties contesting an election are entitled to access
voting materials as well as private and public media on equal basis. Regarding election

32 The MDC filed 95 petitions challenging parliamentary election results, a single presidential election petition 
while ZANU PF filed six petitions to challenge parliamentary election results. Therefore, a total of 101 election 
petitions were filed in the aftermath of the 2013 harmonised elections.
33 Tsvangirayi v. Robert Mugabe and Others, Application No. CC/13. The petitioner resolved to withdraw the 
petition upon failing to obtain an order in the Electoral Act that would have enabled him to access voting 
information contained on sealed ballot boxes. He argued that such information would have enabled him to better 
prosecute the petition by relying on official information from the voting process.
34 Section 93(1) of the Constitution.
35 See Section 93(3) of the Constitution.
36 See Section 155(2)(b) of the Constitution.
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dispute resolution, section 155(2)(e) imposes an obligation on the state to take all necessary
measures to “ensure the timely resolution of electoral disputes”.

To conclude a few remarks on the legislative, historical and political context to section 155 of
the Constitution are warranted. The call to government to ensure speedy resolution of
electoral disputes resonates well with Article 17(2) of the African Charter on Democracy.
However, from a national and historical perspective that informs the inclusion of these
provisions in the Constitution, the objective was to confront and address a pandemic of overly
protracted electoral petition proceedings in Zimbabwe. It may sound unrealistic to state as a
matter of fact that there are electoral petitions lodged in the aftermath of the 2008 general
election that still await determination to this day. Such delay unduly limits the right “to a fair,
speedy and public hearing within a reasonable time” protected by section 69(2) which applies
to determination of civil rights.

A period of ten years without courts determining a dispute is a practice that does not belong to
modern consciousness of justice delivery. In fact, a delay that encroaches into another election
period defeats the whole essence of an electoral dispute resolution framework. It might be
argued that the petitioners did not prosecute their petitions to finality. Or it might be that they
have abandoned these lawsuits having realised that the remedy would be empty and lacking
effectiveness taking into account the lapse of time. It is such exposure of the situation to
speculation that must nudge the courts need to ‘clear their name’ by ensuring that, one way or
the other, a process that would trigger the finalisation of such pending lawsuits is adopted
even at the instance of the courts. For as long as the petitions remain unresolved, public
confidence in the ability of the courts to independently and decisively deal with electoral
petitions continues to tumble on a free fall.

Another issue is that of access by candidates and political parties to voting materials including
the voters’ roll. Before the 2013 Constitution, preparation and custody of the voters’ roll has
been a prerogative of the registrar general. This is a public official on whom the constitutional
responsibility to prepare and keep this important document was vested. However, in sheer
disregard of the principles of equality and fairness of candidates, access to the voters’ roll
used to be so unduly restricted such that opposition political party candidates had to approach
courts of law to access the voters’ roll. Such unreasonable and unlawful administrative
conduct produced numerous and needless lawsuits before the Electoral Court. It therefore
came with no surprise that a provision, not only reinforcing the right of access to voters’ roll,
but now vesting in the Zimbabwe Electoral Commission (hereinafter ‘ZEC’) the stewardship
of this document, was included in the Constitution clearly as a political concession.

In the circumstances, a constitutional requirement in section 155 that a law must provide for
accelerated dispute resolution process is a positive development. However, noble as the
proposition could be on the face of it, a period of two weeks to resolve a challenge to a
presidential election is unrealistic on account of the national nature of information required to
prosecute such claims. One must also take into account the level of difficultly there is to
gather information in Zimbabwe. In Makamure v. Mutongwiza & Ors, Devitte J (as then he
was) made the following observations

As the citizens of this country begin to exercise their democratic rights in the arena of electoral law, it is
more than likely that there will be a dramatic increase in the number of election petitions. They will require,
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for their just resolution, the holding of election trials spanning several days and even weeks and to be heard
expeditiously.37

4.2 The Electoral Act and Challenges for Petitioners38

We have already made reference to sections 67, 69, 93 and 155 of the Constitution to the
extent that these provisions cumulatively provide for the principles of Zimbabwe’s electoral
system as well as the procedure for dealing with election petitions. Section 155 enjoins the
state to adopt measures including legislative to give effect to the principles including the one
on speedy resolution of electoral disputes. The Electoral Act must, therefore, be the law to
provide for the principles.

The Electoral Act almost exclusively provides for the electoral legal framework in Zimbabwe.
It provides for every aspect of the exercise of the right to vote. It is the implementation
framework for constitutional provisions on the electoral system. It is no wonder that its
elaborate legislative objective as captured in the long title provides as follows:

to provide for the terms of office, conditions of service, qualifications and vacation of office of members of
the Zimbabwe Electoral Commission, the procedure at meetings of the Zimbabwe Electoral Commission
and the appointment of the Chief Elections Officer; to make provision for the registration of voters and for
the lodging of objections thereto; to provide for the preparation, compilation and maintenance of voters
rolls; to prescribe the residence qualifications of voters and the procedure for the nomination and election of
candidates to and the filling in of vacancies in Parliament; to provide for elections to the office of the
President; to provide for local authority elections; to provide for offences and penalties, and for the
prevention of electoral malpractices in connection with elections; to establish the Electoral Court and
provide for its functions; to make provision for the hearing and determination of election petitions; and to
provide for matters connected with or incidental to the foregoing (emphasis added).

As the focus of this paper is election petitions, it should be noted that Part XXII establishes
and provides for the Electoral Court as one of “exclusive jurisdiction to hear appeals,
applications and petitions in terms of this Act’.39 Of interests in this Part is section 165 that
provides for ‘Rules of the Electoral Court’. In essence this provision anticipates the adoption
of rules that will govern the conduct of proceedings in this Court, and until such a time that
the rules are adopted, the High Court Rules apply.40 It must be noted that this section was
introduced after 1995 (adoption of the Electoral Court Rules)

On its part, section 193 of the Electoral Act provides for ‘saving provisions’. It provides in
subsection 3, paragraph (d) that ‘any … rule … immediately before the fixed date, had or was
capable of acquiring legal effect shall continue to have or to be capable of acquiring legal
effect” as if it had been made in terms of the Electoral Act.

37 1998 (2) ZLR 154 (H). Emphasis added.
38 The current version of the Electoral Act incorporates the amendments made by the General Laws Amendment 
Act (No. 3 of 2016) the Electoral Amendment Act (No. 6 of 2014) and the National Prosecuting Authority Act 
(No. 5 of 2014] as well as amendments previously made by the Electoral Laws Amendment Act, 2007 (No. 17 of 
2007), the Local Government Laws Amendment Act, 2008 (No. 1 of 2008) and the Electoral Amendment Act, 
2012 (No. 3 of 2012).
39 See Section 161(1) of the Electoral Act. This designation has triggered debate as to whether the
Electoral Court is in fact an independent court or a specialized division of the High Court since its judges and 
registrar, before the adoption of the 2013 Constitution, were drawn from the pool of High Court judges.
40 Section 165(4) of the Electoral Act.
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In essence sections 165 and 193 of the Act pitch the possibility of a conflict or at least
confusion as to validity of the 1995 Electoral Court Rules. Such confusion confronted to
Electoral Court in Mutinhiri v. Chiwetu.41 This was an election petition proceeding. The Court
entertained the idea that the Rules could have been repealed and therefore invalid, or at least
there was need to clarify the potential conflict between sections 165 and 193 of the Act. The
Court, per Bhunu J, noted that “the two sections given their natural and grammatical
meanings are clearly in conflict and repugnant to each other”.

The Court went on to state that:

It is however, not strange or unusual through inadvertence or lack of attention to detail, for Parliament or its
draughtsman to enact two contradictory sections in the same enactment as appears to have happened here.
When that happens, it is left to the Court to resolve the contradiction through time honoured legal
interpretation techniques meant to suppress the mischief and advance the remedy for which the law was
intended.42

In the end, relying on Sir Rupert Cross, Statutory Interpretation (1976), the Court adopted the
‘last resort’ approach to statutory interpretation which effectively provides that where
provisions of the same statute are in conflict, these could be harmonised by enforcing the last
or latter provision. The rationale is that when the legislature enacted the latter provision, it
must be accepted that it was aware of the former conflicting provision, and hence enacting the
latter provision with such knowledge clearly means that it intended to contradict the former
and rest on the latter.

5 Provisions on Electoral Petitions

Part XXIII of the Electoral Act exclusively deals with election petitions. As briefly discussed
in the beginning, an election petition is a dispute that arises in the context of the exercise of
the right to vote, whether before or after the actual polling day. Ironically this Part does not
define what an ‘election petition’ is. The only definition in this Part is that of a ‘respondent’
who is restrictively defined as the president, a Member of Parliament or councilor whose
election or qualification for holding the office is complained of in an election petition.

The import of the definition is to list persons who may carry the title of ‘respondent’ during
the adjudication of an election petition. To that end the definition accords with section 155 of
the Constitution to the extent that both provisions envisage three tiers of election in
Zimbabwe, namely, presidential, parliamentary and local government elections, hence
reference to president, member of parliament and councilor.

In practice however, this provision has caused untold difficulty in litigating election petitions
challenging the result of an election. Petitioners have often complained about the unjustified
departure from the common law principle often resorted to when choosing respondents in an
action. The principle is generally stated; thus any person from whom some conduct or action
to give effect to the relief given by the court must be joined as a respondent in legal
proceedings. Such citation accords the respondent an opportunity to defend oneself from the
allegations adumbrated in the petition.

41 Mutinhiri v. Chiwetu, Makanyaire v. Mliswa EC 32/13.
42 Mutinhiri judgment, p. 3.

117



In the several petitions filed to challenge parliamentary results after the 2013 general
elections, many of the petitioners had to withdraw citation of ZEC based on the definition of a
respondent in the Electoral Act. This was notwithstanding the clear fact that certain relief and
allegations made in the petitions, especially those to do with prejudicial management of
elections, which fall within exclusive responsibility of ZEC, would have required ZEC to
appear and respond to the same.

A close analysis only shows evidence of oversight of the law by legal practitioners involved
in those cases. Had it been not for the urgency under which petitions are filed, such negligent
oversight was so costly on petitioners so as to deserve costs de bonis. The issue of ZEC as a
respondent to election petitions seems to have been resolved with finality in Muzenda v.
Kombayi & Anor.43

However, ZEC could be properly cited as a respondent in respect of pre-polling petitions
especially in respect of actions only ZEC may execute. Part XXIII only applies to petitions
challenging election results. The Act provides thus:

petition complaining of an undue return or an undue election of a member of Parliament by reason of want
of qualification, disqualification, electoral malpractice, irregularity or any other cause whatsoever …44

Unsurprisingly, section 167 only makes reference to “undue return or undue election of a
member of Parliament”. By so doing, it dispenses with the custom of referring to the three
tiers of elections in Zimbabwe. It appears as if, in terms of this provision, it follows that a
petition may only be filed in respect of a parliamentary election. This is clearly the position
because presidential election petitions are governed by Part XVII of the Electoral Act, and in
particular section 111, which essentially reproduced section 93 of the Constitution verbatim.

5.1 Locus standi to File a Petition

Generally stated, the locus standi rule provides that only persons with ‘direct and substantial
interest’ in the outcome of legal proceedings have the right to bring such action before a court
of law.45 This proposition has become trite in Zimbabwean jurisprudence. However, the
advent of the 2013 Constitution has revolutionised this principle when it comes to enforcing
the Declaration of Rights. It is imperative that we briefly discuss this provision to the extent
that election petitions are a human rights issue, and are in the public interest.

Section 85(1) of the Constitution now vests standing in at least five categories of persons:

First, any person acting on their own behalf. This is clearly a restatement of the common law
understanding of locus standi. Such a person must in the least demonstrate personal injury as
a result of a violation (including potential injury where violation is regarded as imminent).46

43 Muzenda v. Nkombayi and Anor (EP 119/08) [2008] ZWHHC 47 (9 June 2008).
44 See section 167 of the Electoral Act.
45 See section 85(1)(a) of the Constitution on requirements that need to be satisfied when a person is lodging a
complaint with the court allegaing violation of human rights and or freeedoms including political rights
contained in section 67 of the Constitution.
46 See Zimbabwe Teachers Association v. Minister of Education and Culture, 1990 (2) ZLR 48 (HC) at 52-3;
Amalgamated Engineering Union v. Minister of Labour, 1949 (3) SA 637 (A) at 659.
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Second, a person acting on behalf of another47 has standing to do so upon demonstrating a
number of issues such as identity of the injured person; authority to represent them; direct and
substantial interest in respect of the person unable to appear; and probably the cause of
inability to appear in person. This could be due to incarceration, hospitalization, deportation
or any other analogous ground.

Third, a person “acting as a member, or in the interests, of a group or class of persons” may
enforce the bill of rights. This ground needs to be read in the context of the Class Actions
Act,48 which provides for the procedure to be followed when one intends to file a class action.
Even though the Class Actions Act could be regarded as the implementation framework of
section 85(1)(c), it appears manifestly inconsistent with the Constitution to the extent that it
unduly restricts access to courts by a person acting on behalf of a class of persons. For
instance section 6 envisages the possibility that the High Court may order security for costs.
Further, section 22 regards the Act ‘as additional to’ to any other law under which a person
may bring action on behalf of another. Taken cumulatively, such provisions would impose
unreasonable and therefore unjustifiable restrictions on the exercise of rights in the
Constitution.

Fourth, a person acting in public interest may approach a court of law to enforce the bill of
rights. Perhaps to date, the case of Mudzuru & Another v. Minister of Justice & Ors represents
the most elaborate judicial pronouncement on the ‘public interest’ as a ground to approach
courts of law in the aftermath of the adoption of the 2013 Constitution.49 In that judgment the
CCZ per Malaba CJ went into detail, quoting South African jurisprudence in approval, on the
requirements to be met for a person to rely on the ground of public interest. The Court was
alive to the difficulty inherent in proving a matter to be in public interest or that the public has
interest in an issue. It is interesting to note that our courts have, as far back as the mid-1980s,
made a link between election petitions and public interest. In Pio v. Smith,50 the Court held
that:

This is in the public interest because the institution and determination of election petitions, with their
potential for disrupting the business and changing the composition of one of the chief organs of State, ie
Parliament, can hardly be anything else. Hence any provisions designed to speed up the process, as the
limitation of time is, must be in the public interest requiring strict compliance.

However, it does not necessarily follow that the interest the public has in the ‘institution and
determination’ of election petitions for the reasons given by the Court above would vest in
any person the competence to file cases as envisaged in section 85(1)(d). The only effect there
is to ensure that whoever is involved in prosecuting an election petition must comply with the
law regulating the process in such a way that the process is expedited. This is where public
interest lies.

Fifth, any “association acting in the interest of its members” has standing to enforce the bill of
rights. In Zimbabwe Teachers Association v. Minister of Education & Culture, the Court had
little difficulty in accepting that a teachers association had direct and substantial interest in

47 Section 85(1)(b) of the Constitution.
48 Class Actions Act [Chapter 8:17].
49 CCZ 12/2015.
50 1986 (3) SA 145 (ZH).
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pursuing the interest of teachers (its members) who had been summarily dismissed. At a basic
level, the person must demonstrate that the applicant is an association and that the
proceedings seek to vindicate the common interest of the members of the association.

As regards election petitions, section 167 is clear on persons with standing to bring such
action to the Electoral Court. It provides that “[a] petition complaining of an undue return or
an undue election” may be filed “by any candidate at such election”. This prescription needs
no further interpretation. Only a person who stood in the election the result of which is being
challenged could file a petition challenging the election of another person. Persons who were
not candidates clearly lack standing. However, it is lawful for more than one candidate to file
a single petition challenging an election result or undue election.51

5.2 The Form of an Election Petition

In Zimbabwe, legal proceedings to determine the private rights of parties may take one of the
two forms, namely, action or application (motion) proceedings. The former is depicted in the
form of a summons commencing action, which process eventually matures into a court sitting
to conduct a trial wherein evidence is proffered through verbal testimony of witnesses and
other forms of evidence. On the other hand, action or motion proceedings are commenced by
filing a court application usually on notice (served on the respondent) to which testimony is in
the form of an affidavit sworn under oath to which supporting documents (evidence) may be
attached. In these proceedings, all evidence must be sworn to and documents attached because
there is no other opportunity for a party to present evidence other than through affidavits. To
this end, application proceedings suit lawsuits that do not carry serious dispute of facts which
cannot be resolved on papers filed of record.52 Courts are required to take a robust approach to
any factual dispute that may arise, failing which such proceedings are invariably referred to
the action procedure.

It is important though to note that the two procedures are not mutually exclusive of each
other. This assertion is based on the fact that application procedures may follow action
proceedings, especially where a litigant needs to seek a court order authorising them to take
certain measures incidental to the action proceedings underway, thereby becoming facilitator
in nature. Such requests include authority to depart from the usual procedure for service of
summons, application to require the other party to produce a document; application for a
quick determination of action proceedings where the defendant has no plausible defence,
among other things.

5.3 The Form of a Presidential Petition

As already discussed, the key legal framework for this petition are sections 93 and 94 of the
Constitution, CCZ Rules and section 111 of the Electoral Act (this provision essentially
copies verbatim section 93 of the Constitution) and provisions of Part XXIII of the Electoral
Act that are not excluded from application by section 111(4) of the same Act. As is the norm,
the Constitution defers to implementing legislation to responsibility to provide for form.

51 Section 168(1)(b) of the Electoral Act.
52 See the following cases on the point of serious dispute of facts: Masukusa v. National Foods Ltd & Another,
1983 (1) ZLR 232 (S) at 235A; Zimbabwe Bonded Fibreglass v. Peech, 1987(2) ZLR 338 (S) at 339C-
D; Ex-Combatants Security Co. v Midlands State University, 2006 (1) ZLR 531 (H) at 534E-F.
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Section 93(1) of the Constitution provides that a presidential result may be challenged “by
lodging a petition or application with the Constitutional Court”. As is the case with the
Electoral Act, there is no definition of a ‘petition’ in the Constitution. Presumably, such
should be found in the implementing legislation including the CCZ Rules.

Rule 23(1) of the CCZ Rules decisively settles the debate as to the nature of court proceedings
to challenge a result in a presidential election. It provides that the “application where the
election of a President or Vice President is in dispute shall be by way of court application”. A
court application takes the form of CCZ1Form. This form resembles an ordinary court
application on notice. Rule 23 does not deal with the form of a ‘petition’ or defines what a
petition is.

Once filed, the court application (petition) has to abide by the timelines enjoined by the
Constitution, namely, that the petition must be filed within seven days of the election result,
any notice to oppose the relief being sought must be filed and served by the respondent
(winning presidential candidate) within three days,53 within the same period of time the
petitioner may file answering affidavit together with heads of argument,54 again within three
days the respondent files own heads of argument, thereafter the matter must be set down for
hearing so that it is determined within 14 days required by the Constitution. Notwithstanding
that the petition must be a court application, the Electoral Act anticipates that a presidential
election is ‘tried’ as opposed to being heard.55 A finding that the president was not lawfully
elected shall not have a retrospective effect. Anything already done by that person in the
capacity of president shall be allowed to stand as if he or she had been lawfully elected.56

5.4 Form of Other Petitions

The key provisions regarding the form of other petitions is the Electoral Act and Electoral
Court Rules. The Act does not specify the form of a petition. The best it does is to require it to
be “signed by the petitioner or all of the petitioners if more than one”.57 Further still, the Act
does not specify where the petitioner must sign the petition. Rule 21 of the Electoral Court
Rules provides that “an election petition shall be generally in the form of a court application”.
This prescription seems to auger with Rule 23(1) of the CCZ Rules which also envisages a
court application as the form in which a presidential petition must take.

Simple as it may sound, the practice has always been to file petitions as court applications.
However, the bone of contention has been the requirement that the ‘petitioner signs the
petition’. This is not a simple problem as the majority of petitions filed in the aftermath of the
2013 parliamentary elections were dismissed by the Electoral Court citing the reason that the
petitioner did not sign the petition.

Neither the Electoral Act nor the Rules stipulate with precision the part of the petition where
the signature must be appended. Unlike the CCZ Rules, both these instruments do not provide
for a list of prescribed forms, which petitioners must use as a template. This aspect alone

53 Rule 23(3) of the CCZ Rules.
54 Rules 23(4) of the CCZ Rules.
55 Section 111(2) of the Electoral Act.
56 Section 111(3) of the Electoral Act.
57 Section 168(1)(b) of the Electoral Act.
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speaks to the outdatedness of Electoral Court Rules thereby making them absolutely
unsuitable to regulate important processes such as election petitions. Court rules in Zimbabwe
always have schedules which provide for a list of prescribed forms so that there be no doubt
as to the form a particular pleading must take thereby justifying penalization for non-
compliance.

However, what we see in Zimbabwean electoral jurisprudence is judicial obsession with
strict-compliance approach when dealing with election petitions. There is no basis in law or
fact that a petitioner, as the Electoral Court dealt with post 2013 election petitions, must sign
on the front page of the petition. There is no provision requiring such conduct. In any event,
all the dismissed petitions had valid affidavits appended to them, which affidavits, by
practice, were sworn to and signed by each petitioner. Therefore, if what the mischief section
168(1)(b) of the Electoral Act seeks to address is preventing people other than the petitioner
from filing petitions without the knowledge of the actual losing candidate, then such fears are
decisively allayed once the petitioner swears to an affidavit appended to the petition. Not in a
single occasion was the authenticity of the affidavits, and therefore the petition itself, ever
challenged. In final analysis, dismissal of petitions based on non-compliance with section
168(1)(b) is and remains bad law that undermines the exercise of the right to vote in terms of
section 67 and the right to losing candidates to be heard in terms of section 69 of the
Constitution.

5.5 Other Requirements

Further and above to being signed, Rule 21 requires, again without stating with precision as to
where in the court application this must be located, that the petitioner must assert their right to
lodge an application in terms of section 167 of the Act.58 The dates on which polling took
place and the result was announced in the election concerned, including the constituency,
must be indicated. This detail is clearly critical to assist the respondent in opposing the
petition and the court in determining whether the petition was filed within the prescribed time.
Further, Rule 21(e) specifically demands that the ‘grounds’ upon which the petitioner relies to
‘sustain the petition’ must be given. These grounds are provided for in Part XVIIIA
(intimidatory practices), XIX (corrupt practices), XX (illegal practices), and XI (further
provisions on illegal and corrupt practices) of the Electoral Act. Such grounds must be clearly
stated as they have a bearing on the nature of evidence required to prosecute the petition.
With similar force, the petitioner must state the ‘exact relief’ they are seeking.59 Invariably
though, the essence of an election petition challenging the result of an election logically prays
for a declaration that the malpractice concerned had the effect of inducing a wrong result and
therefore the ‘winner’ must be declared unduly elected. Depending on circumstances, the
petitioner may pray to court that they instead be declared the winner, or that a re-election be
ordered to give effect to the true expression of the electorate.

Again the issue of where grounds for the petition and relief being sought must be located in a
petition suffers in obscurity. One would expect that, the petition being an application, the
relief being sought must be incorporated into the draft order. In the same vein, it would appear

58 However, the Rules still make reference to the repealed section 125 of the Electoral Act. This again shows the 
extent to which these Rules, which are extensively used during election time, have remained outdated while the 
principal act has gone through several amendments.
59 See Rule 21(g) of the Electoral Court Rules.
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acceptable that grounds for the petition be stated and elaborated in the founding affidavit of
the petitioner since this is a matter of facts that must be presented under oath.

Finally, Rule 21(f) of the Electoral Court Rules requires that in instances where a petition is
based on grounds of corrupt or illegal practices (Parts XIX and XX of the Electoral Act), the
“full name and address, if known, of every person whom the petitioner alleges was guilty of
such practice” must be provided in the petition. This does not mean that they are to be joined
as parties, but that they be notified and given a chance to defend themselves. The rationale of
this requirement was stated by the Court in the Mutinhiri case as follows:

that the audi alteram patem rule, that is to say, the need to be heard before anyone can be condemned is
paramount and the bedrock upon which our justice system is founded. Thus, in enacting r 21 (f) Parliament
intended that such people like … and … would not be condemned of threatening to throw people into …
dam and of stabbing others without being given a chance to be heard. It would therefore be anomalous and
unjust for the petitioners to assert their right to be heard while actively denying others the same right by
omission.60

While the mischief to be eliminated by the identification requirement is clear and plausible,
the problem is that it appears that the courts expect in all cases and take for granted that
petitioners may not genuinely be aware of the full names and addresses of the perpetrators.
This requirement is further complicated where several persons are implicated in corrupt or
illegal practices. Surely the legislature would not have intended to saddle petitioners with
such onerous onus to provide addresses of such multitudes. We submit here that provision of
names and addresses is conditional to the petitioner having knowledge of such detail also
taking into account restrictive timelines within which petitions have to be filed once an
election result has been announced.

5.6 Service of Petitions

This is another aspect that has drawn controversy in prosecuting petitions. Service of a
presidential petition attracts few difficulties due to the fact that only a single person to be
elected to this office at any given election. Accordingly, their whereabouts or place of
residence or business is common knowledge. However, the problem arises when dealing with
parliamentary and or other election petitions.

Section 60 of the Electoral Act provides thus:

Notice in writing of the presentation of a petition and of the names and addresses of the proposed sureties,
accompanied by a copy of the petition, shall, within ten days after the presentation of the petition, be served
by the petitioner on the respondent either personally or by leaving the same at his or her usual or last
known dwelling or place of business.61

Two issues have dominated service of a petition. The first issue is whether or not the ten-day
service period maybe extended in exceptional circumstances, and second is the question as to
which places fall into the category of “usual or last known dwelling or place of business”.
Notwithstanding the painful timelines within which petitions have to be immaculately
prepared and filed in compliance with statutory provisions discussed above, the courts have

60 Mutinhiri judgment, p. 7.
61 Emphasis added.
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insisted that the service period may not be extended in any circumstances. In fact the courts
have declared that departure from statutory requirements is not possible.

It would appear the locus classicus in terms of compliance with statutory provisions in
electoral disputes is the Pio case. It dealt with the issue of whether a petitioner who files
notice of petition out of time becomes non-suited. The Court reviewed numerous case law
from several jurisdictions including England and South Africa with comparable statutory
provisions. In final analysis, the Court departed from the traditional approach of interpreting
peremptory provisions as such, and adopted the substantial compliance approach even in
electoral law.62 In the words of the Court:

The part of s 141 dealing with the limitation of time is peremptory and must be complied with either exactly
or so substantially that the act could stand on its own, as would be the case, for instance, in a situation where
the notice was served within 10 days but without the list of proposed sureties; in other words defects in the
notice would not invalidate it.63

In that case the petitioner had served the petition outside of the ten-day period, among other
forms of non-compliance with several provisions of the then Electoral Act. This case law
triggered a series of similar of pronouncements confirming and restating the various findings
of the Pio judgment especially with the proliferation of election petitions since 2000.
Probably the most telling judgment to review and revive the ground breaking findings of the
Pio judgment is that of Chabvamuperu & Ors v. Jacob & Ors.64

The Chabvamuperu judgment was a consolidation of five petitions for administrative
convenience as they all dealt with more or less the same issues, namely, the effect of service
of notice of petition outside of the ten-day period as well as serving such notice at
respondent’s political party headquarters. Among other things the judgment restated the
proper approach to interpretation as held in the Pio judgment – the substantial compliance
approach.65

This judgment is important in that it added a level to statutory interpretation in electoral cases.
The Court incorporated the four stage approach to interpreting peremptory statutes guided by
the Supreme Court decision in MDC and Another v. Mudede and Others.66 The test
essentially requires the court sitting to determine whether a provision requires strict
compliance or substantial compliance would suffice. The Court held thus:

that the approach necessitates that I first establish what had to be done in terms of section 169 and secondly,
the object of the section. In the third step, I have to establish what was actually done and finally, assess
whether what was actually done can stand alone and be objectively viewed as amounting to substantial
compliance with the requirements of the section. In the event that I find substantial compliance, I then have
to consider whether there was any prejudice as a result of the non-compliance.

62 Pio judgment, p. 156. See also Shalala v. Klerksdorp Town Council and Another, 1969 (1) SA 582 (T) 
and Zantsi and Others v. Odendaal and Others; Mtoba and Others v. Sebe and Others, 1974 (4) SA 173 (E) on 
this proposition.
63 Pio judgment, p. 165.
64 Electoral Petition No. 78/2008.
65 Chabvamuperu judgment, p. 6. Per Makarau J citing with approval Quinell v. Minister of Lands, Agriculture 
and Rural Resettlement, SC 47/04; MDC and Another v. Mudede and Others, 2000 (2) ZLR 152 (SC); Sterling 
Products International Ltd v. Zulu, 1988 (2) ZLR 293 (S); Kutama v. Town Clerk Kwekwe, 1993 (2) ZLR 137 
(S); Chitungo v. Munyoro and Another, 1990 1 (ZLR) 52 (HC).
66 2000 (2) ZLR 152 (SC).
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With due respect to the Court in the Chabvamuperu case, it appears that the test was better
articulated by Kudya J in Muzenda v. Nkombayi & Another.67 The Court gleaned the test from
the Pio and Mudede judgment and articulated the test as follows:

Step 1: The relevant legislation
Step 2: What actually happened
Step 3: Whether the provisions of the relevant legislation were substantially complied
with
Step 4: Whether there was any prejudice as a result of non-compliance.68

Needless to add that the Court found non-compliance with service of notice of petition 11
days after the due date, and that service at respondent political party headquarters was in
violation of section 169 of the Electoral Act mainly because non-compliance in both instances
resulted in significant prejudice on the respondent in that he was prevented from promptly
preparing his defence in view of the speedy resolution of the petition as required by public
interest.69

5.7 Service of Proof of Costs

The same provision, section 169 of the Electoral Act, requires that the “[n]otice in writing of
the presentation of a petition and of the names and addresses of the proposed sureties,
accompanied by a copy of the petition …” must be served on the respondent within ten days
of presentation or filing of the petition. The issue as to whether the notice and list of names
and addresses of sureties must be peremptorily served together in terms of the provision has
found itself standing for determination by the Electoral Court. The Court expressed a view on
this in the Pio and Chabvamuperu judgments.

In the former judgment, the Court interpreted the provision in such a way that it split the two
aspects (service of notice and service of names and addresses of sureties) as peremptory and
directory, respectively.70 In essence the finding was service of notice of presentation of
petition was peremptory admitting no derogation while names and addresses of sureties could
be done after the ten-day period. The Chabvamuperu Court held as follows:

It appears to me that the petitioners have erroneously interpreted section 169 to intrinsically link the
furnishing of security with the presentation of the petition such that one cannot exist without the other. It is
clear that the presentation of the petition, a thing in the exclusive domain of the petitioner has no direct link
to the furnishing of security for the costs of the respondent, the fixing of which is under the  control of

67 See supra note 43.
68 Ibid., p. 4.
69 Later in Gore v. Chimanikire HH 47/2008, the Court held as follows: “The electoral law sets out in specific 
and clear language the proper manner of serving election petitions. Service has to be personal or at the residence 
or place of business of the first respondent. In the view of this court, service of the petition at the party 
headquarters of the first respondent, does not constitute service at any of the places contemplated by s 169 of the 
Act. This court sitting as an Electoral Court has no powers to condone any breach of the requirements as to time 
frames or as to manner of service that are stipulated in the Act.” See also Nath v. Singh and Ors, [1954] SCR 
892; Kunju v. Unni, 1984 (3) SCR 162; Robinson v. Minister of Lands and Anor, 1994 (2) ZLR 171 at 175 A-C; 
Barrows and Anor v. Chimphonda, 1999 (1) ZLR 58 (S) at 62G-63A; and Mthinkhulu v. Nkiwane and Anor, 
S-136-01 at 3.
70 Pio judgment.
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persons other than the petitioner, save that the law requires the two to be served together. The fact that the
two are to be served at the same time does not make them so intrinsically linked one to the other that service
of one could not be effected in the absence of the other.

The reasoning of the Court was that service of details of sureties could be done later. It is 
admits of substantial compliance where it is served as soon as it becomes available. The other 
grounds were that such knowledge is not a critical to the preparation of defence such that no 
prejudice is suffered by the respondent. Therefore litigants must not fret if they are unable to 
serve notice and proof of security.

5.8 Whither to Strict or Substantial Compliance in Electoral Petitions

It appears beyond doubt that the proper position is that substantial compliance is part of our 
electoral jurisprudence. It is no longer part of our law that electoral proceedings are sui 
generis to the extent that courts’ hands are tied and may not condone any departure from all 
conduct required by statute. This undisputed clarity of the law then revives the debate on the 
approach of the Electoral Court in respect of electoral petitions predominantly filed 
concerning the 2013 parliamentary elections.

As indicated above, nearly all of them were declared non-suited on account of the fact that 
petitioners did not sign the petition while other suffered from other defects which the court 
also regarded as fatal and therefore incurable. Only a single petition made its way to trial. 
What is discouraging is that those dismissed petitions were never given a reasoned analysis of 
the new approach to statutory interpretation in Zimbabwe – the four stage interpretation 
enunciated in the Pio judgment and reiterated in the Chabvamuperu and other judgments 
decided during that time. We will attempt to apply the test to section 167(1)(b) of the 
Electoral Act.

Step 1: The relevant legislation

Section 168(1)(b) provides that “an election petition shall be … signed by the petitioner or all 
of the petitioners if more than one”. On the face of it this is a peremptory provision on 
account of the use of terms such as ‘shall’. If the legislature intended it to be directory it could 
have used the word ‘may’ in order to convey the meaning that someone else could sign the 
petition instead.

Step 2:What was done?

As far as many of the election petitions were concerned, they had fairly complied with 
requirements in Rule 21 of the Electoral Rules serve for non-compliance with section 
168(1)(b) above. This is the case because the petitions contained affidavits that had been 
signed by the petitioners themselves notwithstanding that the top of the petitions were signed 
or ‘issued’ by petitioners’ legal practitioners. In recollection we have already proffered the 
reason that the requirement to have a petition signed by the petitioner is to ensure that it is in 
fact the person with the right to file a petition in terms of section 167 of the Electoral Act who 
in fact has presented it taking into account the public interest in not interrupting parliament as 
one of the critical arms of government. This is the legislative objective or the governmental 
purpose of the law. Compliance, be it strict or substantial, therefore, must give effect to this 
legitimate purpose that the legislature clearly intended.

126



Step 3:Whether the provisions of the relevant legislation were substantially complied
with
In this part of the inquiry, the court would be required to be alive to the facts of each case. It
being an issue of whether the petitioner signed or not the petition, all facts were before the
court. Here the court ought to have recourse to section 168(1)(b) as to where on the petition
the petitioner must sign. We have already made the point that Electoral Court Rules do not
have a list of forms or templates which petitioners must follow or replicate in order for their
pleadings to conform to the legal requirements. We also underscored the point that Rules 23
and 21 of the Constitutional Court and Electoral Court, respectively, envisage that a petition
takes the form of a court application. Consequently, and this ought to have been apparent, the
only occasion an applicant is required to sign is the founding affidavit, which, among other
things, carries all the averments that need to be made in order for the relief being to be
granted.

We therefore submit that to the extent that all petitions before the court had affidavits properly
sworn to by respective petitioners, and that the law does not require affixing of a signature at
any particular part of a petition, there was, as a matter of fact, strict compliance with section
168(1)(b) of the Electoral Act. In the result all petitions dismissed on this basis were
improperly dismissed and everything must be done to correct the perpetuation of this wrong
precedent in the future.71

Step 4:Whether there was any prejudice as a result of non-compliance with the
legislation

Once a court concludes that there was strict or substantial compliance that gives effect to the
legislative intention that alone dispenses with the need for the court to run the full errand of
the test. This is because once a petitioner complies with requirements, such compliance
cannot conceivably result in prejudice to the respondent. The petitioner would have fulfilled
legal requirements, which are what the respondent stands to benefit from most.

However, it suffices to mention that failure by petitioners to sign the top page of the petition
resulted in zero prejudice to the respondent. Once the respondent was confronted by a
properly sworn affidavit, he or she had all the facts and averments necessary to prepare for the
defence. To that end, the raising of preliminary points such as failure to sign a petition was an
act of desperation and a ploy to deprive the petitioner (and the public) of the opportunity to be
heard on the merits. It was so unfortunate that the court fell for it thereby setting off a dark
period in the electoral jurisprudence of this country.

6 Conclusion

This paper has made a number of conclusions pertaining to electoral dispute resolution in
Zimbabwe. First, Chapter 7 of the Constitution provides for the complete code in terms
principles governing the electoral system for Zimbabwe. The principles include expeditious

71 It must be stated categorically that the negligence of lawyers who handled the petitions added to the
maladministration of justice. In the majority of the pleadings, no attempt was made to direct the court to the
correct approach to statutory interpretation and the adoption of the substantial compliance approach even to
electoral litigation in Zimbabwe. Nonetheless, for the few petitions where the court was directed to abundant
electoral jurisprudence some of which was discussed in this paper, the result, unfortunately, was the same.
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resolution of electoral disputes, including disputes challenging the result of an election.
Second, electoral petitions implicate political rights that go beyond the parties prosecuting a
petition to include rights of the electoral who voted for the feuding candidates. They also
extend to the general voters in relation to their interest in preserving the integrity of the
electoral system so that it is able to yield a result that reflects the free will of voters. Third, our
courts have treated electoral petitions as sui generis thereby triggering a general approach to
entertain petitions as highly technical proceedings with very few of them being dealt with on
the merits. Fourth, of all statutes that regulate electoral petitions, the Electoral Court Rules
have suspiciously been sidelined since 1995, yet such revision would reform electoral dispute
resolution in terms of the Constitution. Finally, the paper made a case for the need to interpret
electoral law in terms of the new constitutional principles, which loathe a great deal
overreliance on technicalities when dealing with constitutional issues, of which electoral law
is part of.
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8 The Role of Traditional Leadership and Customary Law under Sui Generis
Systems of Intellectual Property Rights in Traditional Knowledge

Gabriel Muzah*

1 Introduction

The global economy is transforming into a knowledge based economy where knowledge
becomes valuable when recognised and transferable within intellectual property rights
frameworks. Economic globalisation has brought close attention to different kinds of
knowledge in various parts of the world resulting in the establishment in 2000 of the World
Intellectual Property Organisation (WIPO) Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore (IGC) where member
states discuss the intellectual property issues that arise in the context of access to genetic
resources and benefit-sharing as well as the protection of traditional knowledge and traditional
cultural expressions.1 Existing intellectual property rights frameworks have been proposed as
possible alternative means that could be utilised for the protection of traditional knowledge,2

but indigenous communities have demanded an instrument that recognises its holistic nature
and the role that traditional leadership and customary laws protection systems play in the
protection and preservation of their knowledge.3 This approach entails that measures for the
protection of traditional knowledge are mutually supportive with other international systems
and processes discussed in the Convention on Biological Diversity (CBD) and the Food and
Agricultural Organization of the United Nations (FAO), the International Labour Organisation
(ILO) Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries
(ILO Convention 169 or Convention) and the United Nations Declaration on the Rights of
Indigenous peoples (UNDRIP or Declaration). As part of this international dialogue, many
members of the IGC – including Brazil, Colombia, Egypt, Ethiopia, Indonesia, Iran, Morocco,
the African Group, the Andean Community, the Asian Group, the Russian Federation and
Venezuela – have called for the establishment of sui generis systems to complement or
supplement the intellectual property rights system.4 These systems are premised on traditional
leadership and customs of indigenous communities making customary law a vital area of
inquiry as it has attained importance for the definition of national, regional and international
regulations on traditional knowledge and genetic resources which is perceptible from an
analysis of national constitutions.

However, despite the recognition of traditional knowledge within intellectual property rights
frameworks, a gap in literature exists with regard to the effectiveness of customary law as a
protective system. To remedy the gap, this paper aims at analysing the role of customary law
under sui generis systems of intellectual property rights in traditional knowledge. The paper is
based on a desk top analysis where the following research questions will be probed:

* Technical and Business Innovation Advisor, College of Business, Peace, Leadership and Governance, Africa
University, Mutare, Zimbabwe.
1 See <http://www.wipo.int/tk/en/igc/>.
2 WIPO GRTKF/IC/6/14, para. 76, statement by the delegation of the United States.
3 WIPO GRTKF/IC/6/14, para. 228 and WIPO/GRTKF/IC/7/15/Prov. 2, para. 139, statements by the
representative of Kaska Dena Council.
4 See WIPO, Traditional Cultural Expressions/Expressions of Folklore
Legal and Policy Options, para. 108, n. 42, WIPO Doc. WIPO/GRTKF/IC/6/3 (2003), available at:
<www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_6/wipo_grtkf_ic_6_3.doc>.
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What is the role played by customary law under the sui generis systems of intellectual
property rights in traditional knowledge?
To what extent is the mutual supportiveness of this system with human rights?

2 Relevance of the Study

Reference to the Zimbabwean Constitution provides a platform for highlighting the importance
of customary law in defining regulations on traditional knowledge and genetic resources.
Guidance in interpreting and applying the Zimbabwean Constitution is given explicitly to the
courts, tribunal, forum or body in regard to the rights contained in Chapter 4, i.e. the Declaration
of Rights. In Section 46(1)(a) the courts are enjoined when interpreting the Declaration to “give
full effect to the rights and freedoms enshrined in this chapter”. The word “full” entails that no
margin of appreciation of international law is to be permitted under Zimbabwean law. In
applying the Declaration of Rights, the courts must also adhere to “the values and principles
that underlie a democratic society based on openness, justice, human dignity, equality and
freedom”, and, in particular, the principles and values set out in section 3 (part of Chapter 1)
which sets out “founding values and principles” which include the supremacy of the
Constitution, the rule of law, good governance and recognition of the equality and inherent
dignity and worth of all human beings. Furthermore, the courts in applying and interpreting the
Declaration of Rights must take into account international law and all treaties and conventions
to which Zimbabwe is a party (section 46(c)), may consider relevant foreign law (section 46(e))
and must pay due regard to all the provisions of the Constitution, in particular the national
objectives (section 46(d)). So, for example, in the case of misappropriation of traditional
knowledge belonging to an indigenous community of Zimbabwe, in interpreting the
Declaration of Rights, the courts must take into account the right to preservation of traditional
knowledge which forms part of the national objectives in Chapter 2 and international laws and
treaties which likewise secure these rights. Accordingly, the jurisprudence of international
human rights law applying these instruments must be taken into account by the proposed
Constitutional Court when interpreting and applying the Declaration of Rights.

3 Agreements and Fora on Human Rights, Indigenous Peoples and Traditional
Knowledge

The integrity of traditional knowledge systems is maintained through the recognition of its
holistic nature. It is linked to biodiversity, landscapes, cultural and spiritual values and
customary laws. It can be best illustrated by the intrinsic relationship a Zimbabwean traditional
community has with the Marula tree which forms an important part of their diet, tradition and
culture to an extent of referring to it as the “tree of life” due to its ability to provide food and
medicine which are fundamental human needs.5 The ripe fruits are eaten raw, the kernels are
eaten either raw or roasted and fruit juice is fermented to produce children’s beverage or
traditional beer, making jam, oil processing and added to sorghum or millet porridge. The wood
is used for making light weight utensils which include drums, mortars, traditional wooden
bowls and decorative curios which are used during cultural events such as marriages and other
traditional ceremonies. The bark, leaves and roots are used for medicinal purposes to treat
diarrhoea, sore eyes, toothaches, colds and flu.6 These therapeutic claims are supported by

5 R. A. Street and G Prinsloo, ‘Commercially Important Medicinal Plants of South Africa: A Review’, Journal of
Chemistry (2013).
6 A. Maroyi, ‘Local Knowledge and Use of Marula [Sclerocarya birrea (A. Rich) Hochst.] in South Central Zimbabwe’,
12:3 Indian Journal of Traditional Knowledge (2013) p. 398, at p. 403.
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literature with the bark and leaf extracts having anti-diarrhoeal, anti-diabetic, anti-
inflammatory, anti-septic, anti-microbial, anti-plasmodial, anti-hypertensive, anti-convulsant
and anti-oxidant properties.7 This intergenerational knowledge was developed through
interaction with the environment, and such intellectual creations are inseparably embedded. The
biodiversity and landscape associated knowledge with regards to the marula tree cannot be
separated from cultural and spiritual values which are also regulated by customary laws.
According to Bash, for a variety of conceptual, historical and political reasons, contemporary
international law distinguishes between “natural” land forms, cultural monuments, movable
cultural property, the performing arts and scientific knowledge. Indigenous peoples do not make
these distinctions.8

This holistic understanding of traditional knowledge dates back to the Mataatua Declaration on
Cultural and Intellectual Property Rights of Indigenous Peoples (1993)9 which was the first
international conference on the cultural and intellectual property rights of indigenous peoples
attended by over 150 delegates from 14 countries including indigenous representatives from
Ainu (Japan), Australia, Cook Islands, Fiji, India, Panama, Peru, Philippines, Surinam, USA
and Aotearoa. It underlines that indigenous flora and fauna is inextricably bound to the
territories of indigenous communities, and that land and natural resource claims must be settled
in order to promote traditional production systems. It further notes that existing protection
mechanisms are insufficient for the protection of indigenous peoples’ cultural and intellectual
property rights.

During the same year, 1993, the Convention on Biological Diversity entered into force. It has
three main objectives: “the conservation of biological diversity, the sustainable use of the
components of biological diversity and the fair and equitable sharing of the benefits arising out
of the utilization of genetic resources”. Article 8(j) requires parties to:

respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and
promote their wider application with the approval and involvement of the holders of such knowledge,
innovations and practices and encourage the equitable sharing of benefits arising from the utilisation of such
knowledge, innovations and practices.10

Article 10(c) requires countries to “protect and encourage the customary use of biological
resources in accordance with traditional cultural practices”. This set the tone of the recognition
of rights to land and traditional territories, natural resources and self-determination, as vital for
the survival of indigenous peoples and cultures. The NGO resolution on farmers’ rights at the
UN Food and Agriculture Organisation Conference in Leipzig in 1996 further emphasised the
importance of recognising that collective knowledge is intimately linked to cultural diversity,
land and biodiversity and cannot be dissociated from either of these three aspects. It became
the precursor to the recognition of farmers’ rights, for the first time, in a binding international
instrument. The International Treaty on Plant Genetic Resources for Food and Agriculture
(ITPGRFA) was approved by FAO in November 2001 and entered into force on 29 June 2004.
Its objectives are the conservation and sustainable use of plant genetic resources for food and

7 J. A. Ojewole et al., ‘Sclerocarya birrea (A. Rich) Hochst [Marula] (Anarcardiaeae): A Review of Its Phytochemistry,
Pharmacology and Toxicology and Its Ethnomedicinal Uses’, 24:5 Phytoteraphy Research (2010) p. 633, at p. 639.
8 R. Barsh Barsh, ‘How Do You Patent a Landscape? The Perils of Dichotomizing Cultural and Intellectual
Property’, 8:1 International Journal of Cultural Property (1999) p. 14–47.
9 See the Mataatua Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples (1993), available
at: <http://www.ngaaho.maori.nz/cms/resources/mataatua.pdf>.
10 Emphasis added.
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agriculture (i.e. agricultural biodiversity) and the fair and equitable sharing of benefits derived
from their use. Zimbabwe is a contracting party and ratified the convention in 2005. Article 9
sets out the following measures that government should take to protect and promote farmers’
rights:

(a) protection of traditional knowledge relevant to plant genetic resources for food and agriculture;
(b) the right to equitably participate in sharing benefits arising from the utilisation of plant genetic resources
for food and agriculture;
(c) the right to participate in making decisions, at the national level, on matters related to the conservation and
sustainable use of plant genetic resources for food and agriculture.

Headquartered in Geneva, Switzerland, the International Labour Organisation was the first UN
body that specifically dealt with indigenous matters. Work started in 1926 with the development
of standards for the protection of indigenous workers. ILO first focused more on the integration
of indigenous workers into mainstream society than on dealing with and securing customary
indigenous rights. This approach changed when Convention No. 169 concerning Indigenous
and Tribal Peoples in Independent Countries was adopted in 1989. This treaty entered into force
in 1991. Convention 169 focuses on land rights, labour, social security and education. While
Article 15(1) provides for a rights-based approach to natural resources and thus complements
the 1992 Rio documents, the issues of traditional knowledge and intellectual property rights are
beyond the scope of Convention 169:11 “The rights of the peoples concerned to the natural
resources pertaining to their lands shall be specifically safeguarded. These rights include the
right of these peoples to participate in the use, management and conservation of these
resources.” The Convention does not define who the indigenous and tribal peoples are but
provides criteria for describing the peoples it aims to protect. Article 1(2) states: “Self-
identification as indigenous or tribal shall be regarded as a fundamental criterion for
determining the groups to which the provisions of this Convention apply.” Article 1(1)
describes the difference between tribal and indigenous peoples which is also of relevance for
the interpretation of the CBD. These treaties speak of “indigenous and local communities”
without giving any indications who might be the actual members of these groups. According to
Convention 169, the following distinction is made: 1) tribal peoples: their social, cultural and
economic conditions distinguish them from other sections of the national community. Their
status is regulated wholly or partially by their own customs or traditions or by special laws or
regulations, and 2) indigenous peoples: are regarded as indigenous on account of their descent
from the populations which inhabited the country, or a geographical region to which the country
belongs, at the time of conquest or colonisation or the establishment of present state boundaries.
Do, irrespective of their legal status, retain some or all of their own social, economic, cultural
and political institutions. The main drawback of Convention 169 is the very limited membership
of currently 22 states, of which Zimbabwe is yet to be part. Although it is legally binding for
its members, it does not include an enforcement and compliance mechanism. The specific
importance of this Convention for indigenous peoples living in its member states specifically
in the context of traditional knowledge and intellectual property rights was recently underlined
by a judgement of the Supreme Court of Costa Rica. While supporting the future patentability
of inventions “essentially derived from the knowledge associated with traditional biological
practices or cultural practices in the public domain” in Costa Rica, the Supreme Court also
stated that such an amendment “is a change that directly affects the interests of indigenous
communities, and, as a result, in conformity with the 169 Convention this amendment must be
consulted …”. This judgement supports the call by indigenous peoples’ organisations to be

11 Text available at: <http://www.ilo.org/ilolex/cgi-lex/convde.pl?C169>.
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formally included in the development of national intellectual property regulations that would
cover their genetic resources and traditional knowledge.

The most comprehensive expression of indigenous peoples is found in the 2007 United Nations
Declaration on the Rights of Indigenous Peoples. The UN General Assembly, in adopting the
Declaration on 17 September 2007, referred to it as a “major step forward towards the
promotion and protection of human rights and fundamental freedoms for all”. It stresses the
right to, inter alia:

• Self-determination, representation and full participation;
• Special measures to control, develop and protect sciences, technologies and cultural

manifestations, including human and other genetic resources, seeds, medicines,
knowledge of the properties of flora and fauna and oral traditions;

• Control access and assert ownership over plants and animals vital to indigenous
cultures; and to own, develop, control and use the lands and territories, including flora
and fauna and other resources which they have traditionally owned or otherwise
occupied or used;

• Free, prior and informed consent (FPIC);
• Just and fair compensation for any such activities that have adverse environmental,

economic, social, cultural or spiritual impact; and
• Collective as well as individual human rights.

Although the UNDRIP is not legally binding and consequently does not provide for compliance
and enforcement mechanisms, its provisions add to the existing body of customary international
law, and is a valuable reference point when articulating the rights of indigenous peoples.

Relevant member states of the African Regional Intellectual Property Organization (ARIPO)
adopted the Swakopmund Protocol on the Protection of Traditional Knowledge and
Expressions of Folklore on 9 August 2010 at Swakopmund in the Republic of Namibia. This
was in accordance with the objectives of ARIPO generally and in particular Article III(c), which
provides for the establishment of such common services or organs as may be necessary or
desirable for the coordination, harmonisation and development of the intellectual property
activities affecting its member states. The Protocol recognises the intrinsic value of traditional
knowledge, traditional cultures and folklore, including their social, cultural, spiritual,
economic, intellectual, scientific, ecological, agricultural, medical, technological, commercial
and educational value and further emphasises that legal protection must be tailored to the
specific characteristics of traditional knowledge and expressions of folklore, including their
collective or community context, the intergenerational nature of their development,
preservation and transmission, their link to a community’s cultural and social identity, integrity,
beliefs, spirituality and values, and their constantly evolving character within the community
concerned. The purpose of this Protocol is: “(a) to protect traditional knowledge holders against
any infringement of their rights as recognized by the Protocol; and (b) to protect expressions of
folklore against misappropriation, misuse and unlawful exploitation beyond their traditional
context”. The Protocol came into force on 11 May 2015, three months after the government of
the Republic of Zimbabwe deposited the sixth instrument of ratification,12 and became the
latest sui generis system of intellectual property rights in traditional knowledge.

12 See more at: <http://www.aripo.org/news-events-publications/news/item/54-entry-into-force-of-the-aripo-
swakopmund-protocol-on-the-protection-of-traditional-knowledge-and-expressions-of-
folklore#sthash.l7yyd46Y.dpuf>
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4 The Relevance of Traditional Leadership and Customary Law as the Primary
Regulatory Mechanism over Uses of Traditional Knowledge

The relevance of traditional leadership and customary law as the primary regulatory mechanism
over uses of traditional knowledge is deep rooted in the recognition of the holistic nature of
traditional knowledge and its expression through substantive legal principles. Chapter 15 of the
Zimbabwe Constitution recognises the institution, status and role of traditional leaders under
customary law. It further provides that a traditional leader is responsible for performing cultural,
customary and traditional functions of a chief, head person or village head for his or her
community. The functions of these leaders include, among others: the promotion and upholding
of cultural values of their communities and, in particular, to promote sound family values;
taking measures to preserve the culture, traditions, history and heritage of their communities,
including sacred shrines; facilitating development; in accordance with an Act of Parliament, to
administer communal land and to protect the environment and to resolve disputes amongst
people in their communities in accordance with customary law. This implies that traditional
leaders have the capacity to regulate the use of traditional knowledge using customary laws as
a mechanism. The Zimbabwean High Court confirms customary law as a primary regulatory
mechanism as decided in Munodawafa v. Masvingo District Administrator & Others13 where
the plaintiff brought an action for an order declaring that the customary laws of succession were
not observed nor given due consideration in the appointment of the fifth defendant as chief,
directing the responsible minister to recommend to the president that the fifth defendant should
be removed from the chieftainship, and requiring that a meeting of the elders of the clan be
convened to elect the most suitable candidate. The fifth defendant argued that the Court no
longer had jurisdiction in such matters in view of the wording of section 283 of the 2013
Constitution. This provides that an Act of Parliament must provide for, inter alia, the
appointment, suspension, succession and removal of traditional leaders, in accordance with the
prevailing culture, customs, traditions and practices of the communities concerned. However,
the appointment, removal and suspension of chiefs must be done by the president on the
recommendation of the provincial assembly of chiefs through the National Council of Chiefs
and the minister responsible for traditional leaders and in accordance with the traditional
practices and traditions of the communities concerned. Disputes concerning the appointment,
suspension and removal of traditional leaders must be resolved by the president on the
recommendation of the provincial assembly of chiefs through the minister responsible for
traditional leaders. The plaintiff argued that, as the summons had been issued before the 2013
Constitution came into effect, the matter fell to be dealt with in terms of the procedure
previously applicable. It was held that constitutionally, as provided for by section 171, the High
Court has inherent jurisdiction to hear all civil and criminal matters throughout Zimbabwe. The
High Court is therefore always a forum of jurisdiction that can be selected by the parties, and
the Court will exercise its jurisdiction where it is clear that it should do so. Critically, however,
where domestic remedies for resolving the issue are provided, as here, the Court will want to
know why it should exercise its inherent jurisdiction if such remedies have not been exhausted.
There was no reason why the remedies provided in section 283 of the Constitution should not
be exhausted first.14

Defining traditional knowledge also provides guidance on the relevance of customary law. The
Swakopmund Protocol defines traditional knowledge as any knowledge originating from a local
or traditional community that is the result of intellectual activity and insight in a traditional
context, including know-how, skills, innovations, practices and learning, where the knowledge

13 (HC 8352/11) [2015] ZWHHC 571 (23 June 2015).
14 See <https://www.zimlii.org/zw/judgment/harare-high-court/2015/571/>.
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is embodied in the traditional lifestyle of a community, or contained in the codified knowledge
systems passed on from one generation to another. The term shall not be limited to a specific
technical field, and may include agricultural, environmental or medical knowledge, and
knowledge associated with genetic resources. This knowledge can only be effectively protected
in accordance with laws, norms and practices of these local or traditional communities. These
laws, norms and practices are defined as customary law by the said Protocol. Riley notes that:

[t]ribal law is drawn from a tribe’s traditional customary law, tribal belief systems, and other contemporary
forms of tribal governance, including ordinances and tribal constitutions. It therefore reflects not only
substantive legal principles, but also the cultural context from which they evolved. Through tribal law,
indigenous governance of cultural property and traditional knowledge will correlate specifically to the works
tribes seek to protect, allow for forms of punishment consistent with the community's values, and properly
incentivize behavior that is good for the community at large.15

Traditional knowledge can also be defined in relation to how it is developed, responds and
adapts to environmental, social, cultural and economic pressures and demands. A WIPO report
notes: “What makes knowledge ‘traditional’ is not its antiquity: much traditional knowledge is
not ancient or inert, but is a vital, dynamic part of the contemporary lives of many communities
today. It is a form of knowledge which has a traditional link with a certain community:”16 This
dynamism also subsists in customary law as noted by one judicial decision: “[O]ne of the most
striking features of native custom is its flexibility; it appears to have been always subject to
motives of expediency, and it shows unquestionable adaptability to altered circumstances
without entirely losing its character.”17 The link between traditional knowledge and customary
law suggests that solutions to traditional knowledge issues drawn from customary law can
succeed. Customary law arguments have been used to support claims to intellectual property
rights in traditional knowledge. An example is an Australian case involving aspects of copyright
law, Yumbulul v. Reserve Bank of Australia, where the plaintiff asserted claims against the
Federal Reserve Bank of Australia and the agency that represented the plaintiff in connection
with a license agreement to reproduce on a commemorative ten dollar note an indigenous design
that he made. The court found that the plaintiff inherited from his mother, a member of the
Galpu clan, the right to make the traditional design that was the subject matter of the law suit.
Unchallenged evidence was presented to the court that the “attainment of the right to make such
a [design] is a matter of great honour, and accordingly abuses of rights in relation to the careful
protection of images on such poles is a subject of great sensitivity”.18 This then becomes evident
that the role of customary law under the Swakopmund Protocol is to act as the primary
regulatory mechanism as it is within the scope of recognising the holistic nature of traditional
knowledge.

5 Mutual Supportiveness of the Swakopmund Protocol with Human Rights

The preamble of the Swakopmund Protocol acknowledges the value of traditional knowledge
systems and their contribution to local and traditional communities as well as “all humanity”.
It further expresses the need: to recognise and reward the contributions made by such
communities to the conservation of the environment, to food security and sustainable
agriculture, to the improvement in the health of the populations, to the progress of science and

15 A. Riley, ‘“Straight Stealing”: Towards an Indigenous System of Cultural Property
Protection’, 80 Washington Law Review (2005) p. 69, at p. 90.
16 WIPO, ‘Intellectual Property and Traditional Knowledge 6’, available at:
<http://www.wipo.org/freepublications/en/tk/920/wipo_pub_920.pdf>.
17 Lewis v. Bankole, [1908] 1 N.L.R. 81, 100-01 (Nig.).
18 Yumbulul v. Reserve Bank of Australia, at 123.
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technology, to the safeguarding of cultural heritage, to the development of artistic skills, and to
enhancing a diversity of cultural contents and artistic expressions. The preamble also
underscores the need to respect the continuing customary use, development, exchange and
transmission of traditional knowledge and expressions of folklore by traditional and local
communities, as well as the customary custodianship of traditional knowledge and expressions
of folklore. Meeting the needs of the holders and custodians of traditional knowledge and
expressions of folklore is an important aim of the Protocol. Contained in this aim is the
empowerment of the holders of traditional knowledge and expressions of folklore, in order for
them to exercise “due control over their knowledge and expressions”. The preamble emphasises
that the protection of traditional knowledge and expressions of folklore must be “tailored” to
the specific characteristics of such knowledge and expression.

This is in support with the provisions the International Covenant on Economic, Social and
Cultural Rights 1966 (ICESCR, entered into force in 1976) which establishes the right to self-
determination, including the right to dispose of natural resources, implying also the right to
protect these resources including intellectual property. The Protocol also makes available the
protection of intellectual property to traditional communities as it conceptualises the sui generis
protection of traditional knowledge in line with Zimbabwe’s constitutional provisions, which
states that all are equal before the law and are entitled without any discrimination to equal
protection of the law. Prior to this sui generis system of intellectual property rights in traditional
knowledge positive protection through existing mechanisms tended to discriminate traditional
or local communities as they did not recognise the holistic and collective nature of these rights.
This is evident in the Australian case of Bulun Bulun v. R & T Textiles Party Ltd. 19 The suit
was based in part on a claim of equitable ownership of the design by one of the plaintiffs, an
artist, on behalf of his indigenous group. The plaintiffs contended that under indigenous
customary law the indigenous people were the traditional owners both of the body of ritual
knowledge from which the painting was derived and of the subject matter of the painting. While
acknowledging the possible application of indigenous intellectual property law from 1788
(when Australia was first occupied by the Europeans) to 1912 (when the Copyright Act was
passed), the court held that the notion of “communal title” advocated by the plaintiffs could no
longer be supported under Australia’s legal system where copyright matters were now governed
entirely by statute. The court decision is supported by the language in section 8 of the current
Copyright Act that “copyright does not subsist otherwise than by virtue of this Act”. The Court
observed that under the Copyright Act, copyright is owned by the “author of a work”, a concept
held to exclude any notion of group ownership in a work unless it is a “work of joint authorship”
within the meaning of the Act.20

The Protocol extends protection to traditional knowledge that is: (i) generated, preserved and
transmitted in a traditional and intergenerational context; (ii) distinctively associated with a
local or traditional community; and (iii) integral to the cultural identity of a local or traditional
community that is recognised as holding the knowledge through a form of custodianship,
guardianship or collective and cultural ownership or responsibility. Such a relationship may be
established formally or informally by customary practices, laws or protocols. It further
prescribes the beneficiaries of protection as the owners of the rights shall be the holders of
traditional knowledge, namely the local and traditional communities, and recognised
individuals within such communities, who create, preserve and transmit knowledge in a
traditional and intergenerational context in accordance with the provisions of section 4. This
can be interpreted as providing the right for collective property and protection against being

19 Bulun Bulun v. R & T Textiles Party Ltd. (1998), 41 I.P.R. 513, 525 (Austl.).
20 Ibid., at 525
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deprived of that property. This is mutually supportive of the Declaration of Rights as set out in
Chapter 4 of the Constitution of Zimbabwe which provides for the right to own property alone
as well as in association with others. It also provides for the right freely to participate in the
cultural life of the community, to enjoy the arts and to share in scientific advancement and its
benefits. This provision implies the protection of rights over advancements and innovations
based on traditional knowledge.

While not legally binding, UNDRIP affirms a positive right of indigenous people to maintain,
control, protect and develop their cultural heritage, traditional knowledge and traditional
cultural expressions, as well as the manifestations of their sciences, technologies and cultures,
including human and genetic resources, seeds, medicines, knowledge of the properties of fauna
and flora, oral traditions, literatures, designs, sports and traditional games and visual and
performing arts. These set of rights are potentially covered by section 9 of the Swakopmund
Protocol which follows the established trend to link the use of traditional knowledge to the two
principles that became prominent in the Convention of Biological Diversity: the principle of
prior informed consent and the principle of sharing benefits. Section 9 provides that the
protection to be extended to traditional knowledge holders shall include the fair and equitable
sharing of benefits arising from the commercial or industrial use of their knowledge, to be
determined by mutual agreement between the parties. The national competent authority shall,
in the absence of such mutual agreement, mediate between the concerned parties with a view
to arriving at an agreement on the fair and equitable sharing of benefits. The right to equitable
remuneration might extend to non-monetary benefits, such as contributions to community
development, depending on the material needs and cultural preferences expressed by the
traditional or local communities themselves.

6 Conclusion

The Swakopmund Protocol on the Protection of Traditional Knowledge and Expressions of
Folklore within the framework of the African Regional Intellectual Property Organization has
made traditional knowledge become valuable as it recognises and makes it transferable through
intellectual property rights frameworks. The understanding of its holistic nature affirms the
effectiveness of traditional leadership and customary law as the primary regulatory mechanism
in this framework which is mutually supportive of the Declaration of Rights as provided in
Chapter 4 of the Zimbabwean Constitution which also recognises the institution, status and role
of traditional leaders under customary law. However, it should be noted that whilst Zimbabwe
has deposited an instrument of ratification to this Protocol, it is yet to enact a statute to that
effect. The Constitution provides in section 327(2) that an international treaty which has been
concluded or executed by the president or under the president’s authority (a) does not bind
Zimbabwe until it has been approved by Parliament; and (b) does not form part of the law of
Zimbabwe unless it has been incorporated into the law through an Act of Parliament.
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9 Foreign Investment, Indigenous Communities and the Constitutional
Protection of Property Rights in Zimbabwe

James Tsabora* and Mutuso Dhliwayo**

1 Introduction

The 2013 Constitution – which is post-independent Zimbabwe’s first ever autochthonous
Constitution – contains interesting perspectives in relation to the protection of property rights.
Certainly, the rights framework created has important implications on the security of rights of both
domestic and foreign investors interested in conducting business in the country. Similarly, the
constitutional regime also impacts on the security of the land rights of indigenous communities
held under customary law systems of tenure in Zimbabwe, particularly in view of the manner such
rights are usually suppressed in favour of other investment projects. From a contemporary
economic perspective, the legal protection of property and business interests has been hailed as a
critical component in attracting investment and instilling business confidence in a country’s
economic system. Indeed, the prominence of transnational business investment in the global
economy means that the legal regulation of property rights is not only vital for the vibrancy and
performance of the private sector but also essential in a globalised world characterised by private
commercial transactions of a multinational character.

Yet in the dust created by the rush to attract foreign investment, most African governments
deliberately ignore the security of land tenure of indigenous communities that host such
investments. Large investment projects in sectors such as mining, road and dam construction and
other infrastructure developmental projects have huge impacts on the land rights and interests of
indigenous communities. Investment projects are therefore known to bring not only social,
economic and environmental cost to host communities but also introduce land tenure insecurity in
such areas. Inescapably one of the greatest issues generated by the presence of foreign investment
projects in host communities directly relates to the insecurity of land rights of indigenous
community groups. Ordinarily customary based tenure systems provide holders with a very weak
level of protection of land rights and interests. In contrast, the investment licenses and special grants
held by mostly foreign investment are strongly backed by legislative provisions that trump, in most
instances, rights granted under customary law. African governments have struggled to strike the
requisite, albeit delicate, equilibrium between rights of indigenous communities hosting foreign
investment projects and the rights of foreign investors. It is therefore relevant to explore whether
the constitutional framework reconciles the conflicting land rights and interests of foreign
investment and indigenous communities.

The Zimbabwean social, economic and political system is not spared the depredations that have
come with the foreign direct investment mantra in Africa. Since 2000 Zimbabwe has experienced
political, economic and social developments that have left a huge imprint on the face of its

* Senior Lecturer, Faculty of Law, University of Zimbabwe. LLB (UZ), LLM (UKZN, South Africa) and PhD Law
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economic and political system. In this vein, examples of policies that have brought grave and
unintended consequences to the national economic system include the controversial policies of the
land reform programme and the economic indigenisation policy. A more recent, very haphazard
and incomprehensible policy direction known as ‘consolidation of diamond companies’ also
deserves particular mention, owing to its deeply problematic implications to foreign investment.
The core character of these controversial policy directions was the forcible acquisition, distribution,
redistribution and transfer of private property rights in favour of government interests or under the
guise of the public interest. Inevitably, the picture created by these economic policies is one without
respect for private property rights, especially the property and investments of non-indigenous
enterprises. Equally, the manner in which the foreign investment drive has been pursued was in
total disregard of the land rights and interests of indigenous communities that hosted such
investment.

This paper is a critical analysis of the constitutional and legislative protection of foreign investment
within the context of the 2013 Constitution of Zimbabwe. Importantly, it asks, and seeks to answer,
the question of whether the 2013 constitutional setup provides a reasonable shield to foreign
investors against government policies that can potentially erode and impinge on their right to
property. In addition to conceding the inevitable conflict between the interests of large scale
investment and the land rights and interests of indigenous communities, this research also
highlights the positivity brought about by the constitutional property clause through recognition of
indigenous communities’ rights and interests to land. Finally, in order to illustrate the practical
context of this research, this paper examines the diamond consolidation process, and its
implications to the right to property. Consequently, the paper lays out in the open the variance
between law and practice in Zimbabwe, and the possibilities that are likely to take place in cases
where government’s economic interests are not pursued through the formal legal process but are
pushed through predatory actions that defy the very law that was formulated to prevent them.

2 The Constitutional Setup

The right to property creates important socio-legal relations of both a horizontal and vertical nature
in general, and of a private-public character in particular. The fundamental rights in the 2013
Constitution echo this position. Without doubt, the constitutional regulation of property rights is
necessarily critical in the resolution of disputes and conflicts that arise and emerge in the context
of these relationships. Indeed, the expectation is that the consequent regulatory fiat can optimally
address the often conflicting legal relationships inherent in the property rights framework.

Section 71, which is the constitutional property clause, is aimed at this objective. It opens by
defining property as “property of any description and any right or interest in property”.1

Clearly, this definition does not add clarity at all into what really can be regarded as property. At
best it is an open invitation to the courts to flesh out what is meant by the definition. In the case of
case of Hewlett v. Minister of Finance,2 the Supreme Court appeared unperturbed by this phrasing
and decided that the definition “seems to embrace the widest possible range of property”. The
observations by the Court find support from another angle. Under general common law, property

1 Emphasis added.
2 1982 (1) SA 490, at p. 497.
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generally refers to ‘things’ or valuable, corporeal objects of economic value, external to humans,
which enjoy a separate legal existence and which can be subjected to juristic control. The objects
of value that can be envisaged by this definition are various. It can thus be strongly asserted that
the Constitution recognises wide range of objects as property, and this is a positive aspect in the
protection of property rights in general. Both ordinary citizens and foreign investors become
anxious in cases where the Constitution recognises a narrower definition of property than where
such definition is as wide as it is currently envisaged.

It is also important to note that the constitutional definition identifies both ‘rights’ and ‘interests’
in property as constituting property as well. Essentially, this means that a person with any right in
another person’s property is also protected by the right to property. Further, any person without
such right but with an ‘interest’ in a property is protected. Of course the interest has to be legally
recognisable. There seems to exist a blurred line between a land ‘right’ and a land ‘interest’ that is
actionable and subject of protection under section 71.

Apart from defining property, section 71 recognises the individual right of every person “to
acquire, hold, occupy, use, transfer, hypothecate, lease or dispose of all forms of property, either
individually or in association with others”.

This section means every person can be right-holders in as far as property rights are concerned.
Indeed, this right is contrasted to other rights in the Constitution that are limited to Zimbabwean
citizens only. Importantly, this means that the right to property exists for both indigenous and
foreign persons, juristic or natural. There is no discrimination, and this is welcome.

Further, section 71 provides that “no person may be compulsorily deprived of their property”
except upon compliance with certain procedures and requirements in the section. By making
reference to ‘no person’, section 71 prohibits the state and all forms of state authority from
proceeding with deprivation until or unless certain terms and conditions set therein are met. Again,
reference to ‘no person’ in the section deliberately addresses both citizens and non-citizens and
thus guarantees protection of property to both citizens and non-citizens. This is very important in
view of the legal phenomenon of foreign investment and foreign owned property not only in
Zimbabwe but across the world.

Having presented these general features of the constitutional property clause, it becomes critical to
interrogate the essence and substance of the clause in relation to property rights of foreign
investment and the rights of indigenous communities.

3 Indigenous Communities and Land Interests

The significance of recognition of ‘interests’ as property in section 71 becomes critical in relation
to land rights and interests of indigenous communities in areas that usually host large scale
investment projects. The majority of these indigenous community groups enjoy land rights on the
basis of customary law.3 Apart from that a host of other laws recognise the interests in rural land

3 See the report of the Economic Commission for Africa, Relevance of African Traditional Institutions of 
Governance, p. 24. The land distribution and redistribution of traditional customary authorities exist since pre-
colonial times. However, following colonial occupation of Zimbabwe by white settlers, the new government system
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of these indigenous communal groups that host foreign investment. However, such recognition
does not extend to providing land title or freehold title to rural communities over the land they
occupy, use or live on. In general, these laws allow and permit various forms of occupation, use
and alienation of the pieces of rural land within the context of each community’s cultural and
customary backgrounds. Important laws include the Communal Lands Act4 (CLA). This Act grants
communities right of occupation on communal land for residential or agricultural purposes. The
Act does not create or recognise individual title to land but gives specific guidelines on occupation
and use of communal land by rural communities. Another piece of legislation is the Traditional
Leaders Act5 which addresses land related duties and responsibilities of traditional chiefs in relation
to communal land in the interests of communities. Finally, the Rural District Councils Act6 is
another pertinent law which gives the legal basis for rural councils as the responsible authorities
that administer communal land in the interest of their subjects.

Scholars have argued that although they do not amount to the right of land ownership, the
constitutional recognition of these interests in land created by both customary law and legislation
is necessary in a society that seeks to free itself from the rather abstract character of rights under
the common law.7 Van der Walt, for instance, puts this succinctly as follows:

In terms of the traditional ownership paradigm it is assumed that ownership is not only the most comprehensive
but also the most natural and the most desirable land right, and all other land rights are regarded with a certain
measure of disdain: they are temporary, limited and less valuable. However, realities regarding the availability of
a limited resource such as land for an ever increasing population, coupled with people's need for access to secure
land rights, dictate that greater importance should be accorded to land rights, and that they should not be evaluated
purely negatively simply because they amount to less than full ownership.8

In essence, what these scholars call for is for these interests in land to be recognised to the same
level as is the right of land ownership. Yet other scholars even call for the registration of these land
rights, albeit not as ownership, but as fragmented land use rights.9 A question may be asked whether
the 2013 Constitution recognises other rights, apart from the right of private land ownership. The
answer is in the affirmative, and two grounds justify such answer.

Firstly, section 71 of the 2013 Constitution recognises the right of every person “to acquire, hold,
occupy, use, transfer, hypothecate, lease or dispose of all forms of property, either individually or

carved out land for exclusive use by the indigenous population and this land became known as the Tribal Trust Lands
(TTL). The various colonial laws gave local chiefs a measure of control in land distribution and redistribution, but
they remained under the ultimate authority of colonial administrators. See S. Chakaipa, ‘Local Government
Institutions and Elections’, in J. De Visser, N. Steytler and N. Machingauta (eds.), Local Government Reform in
Zimbabwe – A Policy Dialogue (University of Western Cape, Community Law Centre, 2010).
4 Chapter 20:04.
5 Chapter 29:17.
6 Chapter 29:13.
7 See C. Cross and R. Haines, Towards Freehold? Options for Land and Development in South Africa’s Black Rural 
Areas (Juta, Cape Town, 1988); A. J. van der Walt, ‘The Fragmentation of Land Rights’, 8 South African Journal on 
Human Rights (1992) p. 431.
8 Ibid.
9 G. Pienaar, ‘The Registration of Fragmented Use-Rights as a Development Tool in Rural Areas’, paper presented to 
the conference on “Constitution and Law IV: Developments in the Contemporary Constitutional State”, Potchestroom 
University, South Africa, 2–3 November 2000. 
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in association with others”.10 In essence, this means that the section recognises four important
rights: namely, (i) the right of private ownership (dominium), (ii) the right of possession
(possessio), (iv) the right of use (usus) and (iv) the right of occupation (occupatio). What this means
is that the mere use, occupation and possession of property is protected under section 71.
Accordingly, the occupation, use or possession of land by indigenous communities in rural areas
for residential, subsistent agriculture, pasture, small scale farming, among other purposes, creates
land rights and interests in their favour, and such rights are protected by section 71.
The second ground why the 2013 Constitution appears to have accepted the direction of fragmented
land rights is on the basis of Chapter 16, which, however, relates to agricultural land only.11 Under
Chapter 16, the state has power to alienate land to persons, through four mechanisms, namely: (i)
transfer of ownership, (ii) a grant of lease, (ii) grant of occupation rights and (iv) grant of use
rights.12 Again, this means that the state can dispose its interests or rights in land through four
avenues, namely: (i) granting dominium, (ii) granting possession, (iii) granting usus and (iv)
granting occupatio. The rights created by recognition in section 293 are similar to those created by
recognition in section 71 of the Constitution. A critical observation that can be made is that these
fragmented land rights are recognised and protected in both agricultural and in relation to all other
property envisaged in section 71.

Accordingly, it can be strongly contended that the 2013 Constitution creates a comprehensive and
protectionist regime that recognises the rights and interests of indigenous communities who make
a living out of the land, through residence, subsistence, peasantry livelihoods and other informal
means of livelihoods. The importance of this position is that all the rights that are enjoyed by
indigenous communities under customary law and certain legislation amount to constitutionally
recognised interests and rights to land and cannot anymore be regarded as weak, inferior or
subordinate to the right of ownership.13 Thus licensing authorities, administrative bodies,
government agencies and, pertinently, large scale investment projects that seek to establish their
operations in areas inhabited by indigenous communities have to contend with this position.
However, to what extent does this rights fiat benefit large scale investments, particularly in relation
to the protection of their investments in Zimbabwe?

4 Foreign Investment and Land Rights

As argued above, the mere use, possession or occupation of land without freehold title to such land
can grant the user, possessor or occupant a legally recognisable and enforceable right or interest in
land. Large scale investments occupy and make use of huge tracts of land to set up physical and
technological infrastructure for operational purposes. A clear example in Zimbabwe is Zimbabwe
Platinum Mine (Pvt) Ltd (Zimplats), which holds in excess of 80,000 hectares of land.14 Another

10 Section 71(2).
11 Section 71 is a constitutional property clause, but does not apply to agricultural land. Section 72 applies to 
agricultural land, and is phrased in such a way that section 71, the property clause, is ‘subject’ to section 72.
12 Section 293.
13 The socio-political and legal importance of this to society is clear, see A. van der Walt, ‘Property Rights and 
Hierarchies of Power: A Critical Evaluation of Land Reform Policy in South Africa’, 64 Koers (1999) pp. 261–264. 
14 Zimplats is successor to BHP Minerals Zimbabwe, and was granted the 25 year long lease in 1994. See ‘Mugabe 
Forges Ahead with Zimplats Land Grab’, Dailynews Live, 6 January 2017, available at:
<https://www.dailynews.co.zw/articles/2017/01/06/mugabe-forges-ahead-with-zimplats-land-grab>, (accessed 1
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example is the Zimbabwe Mining Development Corporation that holds land measuring a total area
of 63,548 hectares under special grant, but was reduced to 59,817 hectares after the cession of part
of such land to a private company, Anjin Investments Pvt Ltd, in February 2010.15 By setting this
infrastructure on the land, they become users, occupiers or possessors of the land onto or under
which the infrastructure is built or established. Ordinarily, however, due to the nature of mining as
a land intensive industry, large tracts of land are left for further and future exploration.

It is important to note that, in the mining sector, the three rights (usus, occupatio, and possessio)
are not created or granted in favour of mining companies through application of land or land related
legislation. These rights are created by relevant and applicable mining legislation. Under the Mines
and Minerals Act (MMA),16 for instance, various mining rights are recognised and protected, and
such rights have a direct impact on land ownership or the occupation, use or possession of land
where such rights are exercised.

Mining rights are created, held, exercised, distributed and redistributed in a manner that grants to
the holder of such rights interests and rights to land. For instance, under the Mines and Minerals
Act, a miner can be granted a ‘special mining lease’,17 a ‘special grant’18 or a ‘prospecting license’.
The Mine and Minerals Amendment Bill (MMAB) also recognises a number of mining rights. It
defines ‘mining title’ to mean (a) an exclusive prospecting licence, or (b) an exclusive exploration
licence or (c) special grant for exploration.19 It further defines ‘mining right’ to mean (a) a
certificate of registration of a block of precious metal claims, or (b) a certificate of registration of
a block of precious stones claims, or (c) a certificate of registration of a block of base mineral
claims, or (d) a certificate of registration of a site mentioned in section 47, or (e) special mining
lease, or (f) mining lease or (g) special grants for mining. Without doubt, these mining rights,
licenses and grants create land-use impacting rights which necessarily flow from the nature of the
different mining rights in question.20 Further, they inevitably create a legally recognisable and
protected interest in land that is not owned by the mining companies in question. For instance, a
prospecting licence grants a prospecting mining company the right to search for minerals, through
various means, including pegging of the land.21 Further, the prospecting company also has surface
land rights over that land, including fetching water and making use of firewood.22 The argument is
therefore that despite mining legislation providing a framework for the acquisition of mining rights,
various provisions in mines laws create interests and rights in land in favour of the mining
companies. Indeed, the exercise of the mining rights created is impossible without the added

August 2017)>; ‘President Sues Zimplats over 28000ha Idle Land’, The Herald,
<http://www.herald.co.zw/president-sues-zimplats-over-28-000ha-idle-land/> (accessed 1 August 2017).
15 See Anjin Investments Pvt Ltd v. Minister of Mines & Ors, HH228/2016.
16 Chapter 21:05.
17 See Part VIII of the MMA.
18 Section 291 of the MMA.
19 Section 14 thereof. The MMAB recognises and confirms the nature of these rights as property rights. A newly
inserted section 2A provides that: “A prospecting, exploration or mining right granted in terms of this Act is a
limited right which is subject to the provisions of this Act.”
20 Section 135 and 158 of the MMA (also the whole of Parts VIII & IX of the Act).
21 Section 27 of the MMA.
22 Section 27 of the MMA. See also section 178 of the MMA that recognises surface rights of miners.
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recognition and protection of the rights of mining companies to the land upon which their
investments are established and/or intend to be operationalised.23

Perhaps this analysis will be incomplete if it omits discussion of yet another important provision
in the Mines and Minerals Act. Section 2 of the Mines and Minerals Act provides as follows:

The dominium in and the right of searching and mining for and disposing of all minerals, mineral oils and natural
gases, notwithstanding the dominium or right which any person may possess in and to the soil on or under which
such minerals, mineral oils and natural gases are found or situated, is vested in the President, subject to this Act.

This provision needs clarification. Ordinarily, mineral resources are state property, and the state
divests its ownership by parcelling out mining rights and mining title to third parties. In contrast,
however, the fact that the Act creates a trusteeship of resources in the president is made clear. In
essence, this section entails that third parties only hold mining rights at the pleasure of the president.
Most importantly, however, this ownership of mineral resources by the president extends only to
minerals in the ground, still to be extracted, exploited, processed or refined. It does not extend to
minerals lawfully extracted by private companies and in their possession. The section is aimed at
guarding against landowners who claim that their ownership of the land extends to their ownership
of everything in the soil, under it and above it including mineral resources.

Accordingly, mining rights and title are well encompassed within the context of the constitutional
property clause. Mining investors have the right to acquire, hold, occupy, use and transfer mining
rights, but in accordance with relevant and applicable laws.  Importantly, however, the Constitution
explicitly guarantees, protects and entrenches private property rights such as mining rights.

5 Compensation for Deprivations and Acquisitions of Property

An important feature of the property rights clause is that compulsory deprivation can only proceed
in terms of a law of general application, and such deprivation must be necessary in the public
interest (i.e. in the interests of defence, public safety, public order, public morality, public health,
town and country planning or in the development or use of that property or another for a purpose
that benefits the community). The fact that property is subject to deprivation and compulsory
acquisition by the state means that the compensation regime for such acquisitions is critical.
Generally, in the context of foreign investment, there is no doubting the fact that whilst a strong
government that can enforce and protect property rights is necessary, danger always lurk as the
same government can also abrogate or take away such rights without due and adequate
compensation.

Under the Zimbabwean Constitution, the acquisition or deprivation of property is subject to
compensation. In terms of section 71(3), in cases of compulsory acquisition or deprivation, the
acquiring authority is required to give reasonable notice to all persons likely to be affected of the
intention to acquire property before the acquisition can proceed. Implicitly, this means that an
affected property owner can challenge the reasonableness of the notice period. Most importantly,

23 Naturally, the expiry or termination of the mining rights directly leads to the expiry or termination of whatever
rights of possession, occupation or use to land that the mining company had. See Grandwell Holdings Pvt Ltd v.
Minister of Mines & Ors, HH193-2016.
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the acquiring authority is required to pay fair and adequate compensation for the acquisition before
acquiring the property, or within a reasonable time after the acquisition.

It is important to note that the 2013 Constitution seems to depart from previous constitutions in
relation to compensation regimes. Previously only compulsory acquisition of property required
compensation.24 Deprivations, understood to refer to restrictions on the use of property, were
uncompensated. The 2013 Constitution interchangeably uses the terms ‘acquisitions’ and
‘deprivations’ in section 71. Accordingly, it has become almost impossible not to conclude that
this means that both acquisitions and deprivations are now subject to compensation.25

It is hereby submitted that in practice the government is likely to compensate only those
deprivations that are of such nature as to equate to acquisitions. The rationale is that ordinarily
governments find it impossible to compensate for every kind of deprivation, large and small, for
instance, those deprivations necessary in town and country planning, environmental conservation,
telecommunications development, public health promotion or for any other public purpose. These
restrictions are necessary to society and critical in the enjoyment of not only property rights but
other rights as well.

6 Compulsory Acquisition under the Mines and Minerals Act

In terms of section 398, the president has the right to “acquire either the whole or any portion of a
mining location, or limit the rights enjoyed by the owner thereof” under the Mines and Mineral
Act.26 A mining location is defined in the MMA to mean “a defined area of ground in respect to
which mining rights, or rights in connection with mining, have been acquired under this Act”.
Substantively, this is the actual land or ground upon or under which mining activities are
conducted. Such land can be compulsorily acquired by the president for a public purpose. The
meaning of public purpose is not clear, but it is submitted that it may mean any use that is beneficial
to society or that is meant to benefit a wider section of the public. For instance, in attempts to
acquire parts of land given to Zimplats, the president claimed that:

The land to be acquired will allow for the immediate entry of new players into the platinum sector. This will bring
immediate benefit to the public through employment creation and an enlarged revenue base for the government of
Zimbabwe (that is more companies paying royalties, corporate tax and Pay As You Earn). The Government will
also receive dividends as it will be a shareholder in the new companies to be brought on board, as will the local
community in the area through the company share ownership scheme.27

Further, the MMA makes it clear that the Land Acquisition Act applies in the compulsory
acquisition of the mining location. Most importantly, compensation is payable for such acquisition.
In order to attend to compensation, the Minister of Mines “may direct any person employed in his
Ministry to conduct an investigation into the nature and extent of any mining operations that have
been or are being conducted on the mining location that has been or is to be acquired”. It is not
clear whether the compensation has to be fair, adequate or at market value, as there is no criteria

24 Hewlett v. Minister of Finance and Another, 1982 (1) SA 490 (ZS) (1981 ZLR 571); Davies v. Minister of Lands, 
Agriculture and Water Development, 1994 (2) ZLR 294 (H) and 1997 (1) SA 228 (ZS).
25See A. Magaisa, ‘Property Rights in the draft Constitution’, available at
<archive.kubatana.net/docs/demgg/crisis_zimbabwe_briefing_issue_86_120808.pdf> (accessed on 10 July 2017). 
26 Section 398(1).
27 See President of The Republic of Zimbabwe v. Zimbabwe Platinum Mines Pvt Ltd, LA13/16.
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or mechanism to assess the amount. However, it is submitted that the provision might be read to
mean compensation that is fair in terms of market value of the acquired rights.28

Another intriguing question is whether exploited or extracted mineral resources can be subjected
to compulsory acquisition or deprivation under section 71. This question arises in view of the claim
that extracted or exploited mineral resources are owned by the person or company that has lawfully
extracted them, not the president or the state. Further, this question arises for purposes of business
confidence – a foreign multinational company undertaking mineral resource exploitation in
Zimbabwe needs to be sure that its exploited minerals are not subject to arbitrary seizure by the
government on the basis that they belong to the state or the president.

7 Protection of Mining Investments from Seizure by the State

7.1 Case Study: Diamond Consolidation

The final question to be addressed is whether the state can seize or compulsorily acquire mining
investments, such as a private company’s mines in terms of section 71, justifying this on the public
interest. This brings us to one of the most controversial policies by the government of Zimbabwe,
namely consolidation of diamond companies.

There is no formal, published policy document known as consolidation policy; neither was there a
green paper or white paper document floated for discussions purposes prior to the adoption of this
government position. Indeed, the consolidation is a government approach or position, not a policy
framework. The consolidation of diamond companies was announced through the press and
government media.

In order to understand critical aspects of the consolidation ‘policy’, it is helpful to start from a
governmental interpretation. On 6 April 2017, the Parliamentary Portfolio Committee on Mines
and Energy presented to Parliament a Report on the Consolidation of Diamond Companies.29 The
Report does not define or attempt to describe the true nature of consolidation. It states that by the
end of 2015, government position shifted “with the thrust of centralising all diamond mining
activities through Zimbabwe Consolidated Diamond Company (ZCDC)”.30 At best, this is the
nearest that the Report comes to definition of consolidation – centralising of diamond mining
through a government diamond mining company, the ZCDC.

On paper, the Report implies that the purpose for the consolidation was in the public interest – it
included the need “to stimulate growth and productivity of the diamond industry, as well as
promote transparency and accountability in the entire diamond value chain, with the ultimate result

28 This would be in line with the common law basis of Zimbabwe’s property law; see F. Mann, ‘Outline of a History 
of Expropriation’, 75 LQR (1959) p. 188; Estate Marks v. Pretoria City Council, 1969 3 SA 227 A 244; 
Bestuursraad van Sebokeng v. M & K Trust &Finansiele Maatskappy (Edms) Bpk, 1973 SA 376 A 385.
29 First Report of the Portfolio Committee of Mines and Energy on the Consolidation of Diamond Companies, S.C. 9 
– 2017, 6 April 2017, available at
<http://www.veritaszim.net/sites/veritas_d/files/Portfolio%20Committee%20on%20Mines%20and%20Energy%20R 
eport%20on%20the%20Consolidation%20of%20the%20Diamond%20Mining%20Companies%20-%20SC%209-
2017.pdf>
30 See section 2 of the Report.
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of improved revenues inflows to Treasury”.31 In practice, however, the real and practical
implications of the policy on the property rights of private mining companies, foreign or domestic
and on the rule of law were swept under the carpet. Most importantly, the Report describes the
corporate structure formed from consolidation as follows:

ZCDC’s shareholding would comprise of all the mining companies that were operating in Marange with
government retaining a 50% shareholding. ZCDC was to appoint five of the ten board members and the rest would
be selected from among the former joint venture partners. Each joint venture partner would get shares based on
the net value of assets and liabilities.32

There was no operational or financial incentive for private diamond companies to enter into
consolidation at all. Government was fully aware of this, and expected the stiff resistance from
targeted companies. The Report states that the consolidation was initiated in the context of section
291 of the Mines and Minerals Act which gave the Minister of Mines power to refuse renewing
licenses of mining companies. This means that the government used a carrot and stick approach to
private diamond companies; take the consolidation carrot dangled or face non-renewal of licenses
and definite expulsion. Indeed, the consolidation policy was carefully timed to coincide with the
expiry of mining licenses of various mining companies. Unsurprisingly, most diamond companies
were conducting mining activities on the basis of expired mining licences and the government was
well aware of this fact. Thus in addition to failing to renew expiring licences, the government just
reminded companies that they were operating illegally as their licences had expired, with some
licenses having expired more than five years prior. Clearly, the carrot and stick approach was
perfect, at least on paper. Despite this context, mining companies continued to resist consolidation,
and the government did not hesitate to refuse to renew their licences, move in and take control of
their mining locations, sites, operations and activities on the ground. Meanwhile, in the face of this
resistance, the government consequently resolved to “expand its shareholding to 100 percent in
ZCDC”.33

Upon the controversial take-over of diamond mining investments, the government was faced with
various challenges. The Report states that in addition to exploration problems, the outgoing
companies had inadequately invested in diamond mining and had consequently failed to meet
mining obligations.34 Further, most of the joint venture companies were not fully fulfilling their
investment agreements. The most damning finding by the Portfolio Committee was, however, that
at the time of the take-over all the companies were insolvent.35 This meant that these companies
were highly exposed to litigation with creditors claiming large sums of money, attaching important
mining equipment and auctioning them at very low prices.36 Pertinently, the real danger this created

31 See section 4.1 of the Report
32 See section 4.2.2 of the Report.
33 Ibid.
34 Section 4.3 of the Report.
35 Ibid.
36 Some of the cases involved joint venture agreements between a Zimbabwean state company (ZMDC or ZCDC)
and a foreign state company mining vehicle in Zimbabwe, with the partnerships arising from bilateral international
agreements between governments. See for instance Sakunda Trading Pvt Ltd v. DTZ OZ-GEO Pvt Ltd, 3102/17,
where the foreign mining company approached the courts to compel the government to assume the debts and
liabilities accrued by it in its mining operations prior to consolidation.
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was that one of the buyers of auctioned machinery would be the government,37 which was in real
need of cheaper mining equipment to operationalise seized mining locations. Thus, this vicious
cycle stood to benefit the government and collapse private mining investment altogether.

The nature of the forcible takeover was aptly described by the High Court in the Grandwell case.38

The judge observed as follows:

Apart from its marriage with Grandwell, it (government) had entered into several others with other foreign
investors. But the government felt its partners were being unfaithful. It felt it was getting little or no remittances.
To remedy this, it crafted a policy to merge all the diamond mining companies at Chiadzwa into one single entity.
… All the disparate companies would take up 50% of the equity in it. The government reserved the remaining
50% to itself. …
Apparently government felt there was little or no progress towards the consolidation.  On that date it wrote to
Mbada advising, among other things, that it had discovered that the Special Grants had expired, and that, with no
title, Mbada had to cease all mining activities with immediate effect and vacate the mining site. Mbada was given
90 days to remove all its equipment and other valuables. Any further access to the mining site would be upon
request.
The Minister called a press conference to announce the new development. On the same day of the letter, Mbada’s
operations were forcibly stopped through armed police. Processing plants were shut down. Mbada’s security team
was disbanded and expelled from site. Other employees were forcibly evicted both from the workstations and
from their site residences. Security systems were paralysed.39

In the briefest of terms, the takeover by government created chaos in the diamond mining industry
and led to the erosion of investor confidence, the flight of foreign investment and adverse
productivity patterns in the diamond mining sector.

7.2 ‘Consolidation’ and Compulsory Acquisition

There is very little doubt that both the consolidation and the take-over of diamond companies
amounts to compulsory acquisition or deprivation with far reaching implications on private
companies’ right to property as envisaged by section 71 of the Constitution. The existing mining
laws do not provide for such forcible consolidation; neither do they make provision for the modus
operandi to be adopted in operationalising the huge consolidated company.

In a research report entitled Consolidation of Diamond Mines in Zimbabwe: Implications,
Comments and Options, Mtisi describes the consolidation from a legalistic perspective. In this vein,
Mtisi explores the consolidation policy in the context of the Companies Act, and observes that:

the proposal to consolidate diamond mining companies is (in fact) an amalgamation of companies to form a new
company that will take over the assets of the mining companies. This also means that the existing diamond mining
companies will face dissolution. This is what is contemplated in Section 193 (of the Companies Act). It means
government wants to amalgamate companies although the government officials are using the word consolidation.40

37 Apart from the fact that the government is a shareholder in some of the creditors, such as Sakunda Pvt Ltd, the 
government was directly and indirectly a creditor since the common creditors included revenue authorities, customs 
and excise authorities, local authorities, rural district councils, traditional leadership authorities, mining authorities at 
district, provincial and national levels, and other agencies of government.
38 HH193/16.
39 Ibid.
40 S. Mtisi, Consolidation of Diamond Mines in Zimbabwe: Implications, Comments and Options, Zimbabwe 
Environmental Law Association, 2015.
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Generally, even by stretching the provisions of various laws, it remains difficult to reach a
conclusion that the government has power to compel consolidation, or amalgamation of private
mining companies. Mtisi shares this view, illustrating that:

there is no law which empowers Government to force companies to merge or amalgamate, unless if it
(Government) is making the proposal as a shareholder in the diamond mining companies through ZMDC or
Marange Resources. Government may have to negotiate with the companies and convince them to amalgamate.
Government has leverage in the negotiations in that it grants mining licences in terms of the Mines and Minerals
Act. It may also withdraw such licences. However, the possible negative implications of threatening investors with
withdrawal of mining rights may work negatively against investments if not handled properly.41

From a constitutional perspective, it is prudent to start from the public interest perspective. Section
71 permits government to compulsorily acquire private property if it is in the public interest. In the
above mentioned report, Mtisi lists a number of reasons for the government’s move to consolidate
diamond mining. First was that  “consolidation is aimed at rescuing the industry since the diamond
mining companies have been struggling to operate after allegedly exhausting alluvial diamonds in
all resource areas they were allocated”.42 Thus, government needed “to find ways of triggering
investment in exploration hence the proposal to form a consolidated company that can ride on
economies of scale and invest in exploration projects”.43

Other reasons, according to Mtisi:

range from the need to promote transparency and accountability in the production, transportation, marketing and
export of diamonds. Diamond mining companies have been fleecing the country. Some have reportedly not been
paying taxes and dividends. Further, Government also views the proposed consolidation as an opportunity to
streamline administration and monitoring across the whole value chain of diamond mining (production to
marketing) to improve transparency and accountability. The belief is that consolidation will assist in plugging
diamond leakages worsened by vulnerabilities associated with having too many operators in the field.44

Clearly, the consolidation can be understood as a policy crafted in the public interest. However this
is not adequate to meet the requirements of section 71.

In terms of section 71, the right to property therein is limited. Thus compulsory deprivation is
permissible in circumstances where:

(a) the deprivation is in terms of a law of general application;
(b) the deprivation is necessary for any of the following reasons –

(i) in the interests of defence, public safety, public order, public morality, public health or town and country
planning; or
(ii) in order to develop or use that or any other property for a purpose beneficial to the community;45

The consolidation was announced through the press, and not through the government gazette. It
was a cabinet decision not carried through the legislature to be formally implemented through

41 Ibid.
42 Ibid.
43 Ibid.
44 Ibid.
45 Section 71(3) of the 2013 Constitution.
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general law, or an Act of Parliament. In practice, this is what is meant by a law of general
application. It is that there should be a law that sanctions the limitation of the right in question (in
this case, the right to property), and that lays down the conditions which would have to be satisfied
prior to the right being limited.46 Such a law has to be rational, and there must be a rational link
between the law and the attainment or achievement of a legitimate societal objective. Further, the
law sanctioning the limitation must be of general application and not directed at specific individuals
or group, and it must be reasonably certain.47 People must know with a reasonable degree of
certainty the conduct that is proscribed and the conduct that is permitted.48 There was no such law;
the mining law drafted in 1961 has no such provisions.

The need for a general law that provides concrete backing for government policy that limits
fundamental rights is echoed in the general limitation clause in section 86 of the Constitution.
Section 86 is a clause that formulates principles and draws the parameters within which laws that
limit fundamental rights must fall. This limitation clause calls for the prior need of “a law of general
application”.49 In addition, such a law can only permit limitation of fundamental rights “to the
extent that the limitation is fair, reasonable, necessary and justifiable in a democratic society based
on openness, justice, human dignity, equality and freedom”. Some of the factors to be taken into
account before limiting a right include consideration of the nature of the right in question, the
purpose of the limitation, the nature and extent of the limitation, the need to respect and not
prejudice rights of others.50

In addition, there were no legal formalities that the government followed in seeking to pursue
consolidation. Section 71 calls for some procedural steps to be followed by acquiring authorities
prior to acquisition or deprivation. The government did not give any form of notice to private
mining firms of the impending policy of diamond consolidation. However, the government had
raised various warnings and alarm with the manner in which diamond mining was being conducted
by mining companies.51 Such threats did not constitute notice in any manner.

Finally, there was no compensation extended to private mining firms for loss of property in one or
another. These companies were compelled to close shop, their licences cancelled despite
government guarantees and they lost huge income through government’s vindictive behaviour.
They lost huge investments that were protected by both domestic law and international bilateral
investment agreements.

8 Overview

A number of points stand out from the analysis of the constitutional protection of property rights
of foreign investors in the mining sector, as well as the impact of foreign investment on the land
rights of indigenous communities. The conclusions to be drawn are as follows:

46 See for instance the limitations in the Land Acquisition Act, Chapter 20:10.
47 A. J. van der Walt, Property and the Constitution (PULP, University of Pretoria, 2012) p. 28.
48 S. Woolman and H. Botha, ‘Limitations’, in S. Woolman et al. (eds.), Constitutional Law of
South Africa, volume 2, 2nd edition (2006) pp. 48–49.
49 Section 86(2).
50 Section 86(2)(a)–(f).
51 See for instance Ministry of Finance 2014 Mid-Term Fiscal Review. 2015 National Budget Statement, paras. 578–
571.
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Firstly, there is no doubt that the 2013 Constitution recognises and protects the right to property.
Thus the scope of protection encompasses the protection not only of the rights of foreign property
owners and investors, but also guarantees fair and adequate compensation in cases of acquisition
or deprivation by the government. Mining rights are property rights well envisaged by the
constitutional property clause, and consequently enjoy the full protection accorded by this clause.

Secondly, the 2013 Constitution definition of property encompasses the rights and interests in land
possessed by indigenous communities in terms of both customary law and legislation. Thus despite
these communities lacking title to land, or freehold tenure, they cannot be easily removed, relocated
or displaced from such land as the constitution protects their rights and interests on the land they
reside upon, or use. Further, their occupation, use, possession and utilisation of communal land
grants them use or occupational rights that are protected by the constitutional framework, despite
these rights not equating to private ownership or dominium.

Thirdly, the mining laws that creates a rights framework for mining investors further recognises
and protects the land rights of mining companies to the use, occupation and utilisation of the land
upon which they conduct mining activities. Consequently, the special grants, general leases and
other mining rights and licences are given under the mines law for a dual purposes, namely the
right to conduct mining activities, and also the corollary right to the occupation, use and/or
possession of the land where such activities are done. This paper has demonstrated that whilst the
acquisition and redistribution of mining rights is usually done in terms of mining law, the
acquisition of land rights may be done in terms of both mining law and land rights law.

The fourth point is that government policies that result in the compulsory acquisition and
deprivation of the property rights of foreign investors fall outside the ambit of the constitutional
protection clause, albeit to the extent such policies are not implemented through general law, or
fail to compensate for the loss of rights. Accordingly, policies such as consolidation fell outside
the precincts of the law. What government needed to do was to pass legislation that would create a
justifiable framework for consolidation.

Finally, the mining law, particularly the framework Mines and Minerals Act, is outdated and out
of sync with contemporary mining methods and practises. The Act needs to be amended as a matter
of urgency, and despite positive efforts in this regard,52 government is not moving fast enough. As
it is, the Act does not adequately complement the constitutional property clause; nor does it make
it easy for government to manoeuvre in its attempts to balance the public interest and the
expectations of foreign investors in the mining sector.

52 This 2015 Mines and Minerals Amendment Bill was the third such meant to amend the Mines and Minerals Act, a 
piece of law that has stayed in the statute books since 1961. The government drafted the first amendment to the 
Mines and Minerals Act in 2007. This amendment did not see the light of day. The second amendment to the mines 
law was drafted in 2010. Again, this effort did not materialise into concrete legislation. In 2013, Zimbabwe adopted a 
new Constitution, the 2013 Constitution, and this necessitated various changes in all laws in general. Inevitably, the 
2015 MMAB version could be seen as directly responding to the framework created by the 2013 Constitution, and 
incorporates, to some extent, positions suggested in the 2007 and 2010 draft mining law amendments.
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9 Conclusion

There is little doubt that the 2013 Constitution goes a long way in the recognition, protection and 
promotion of the right to property. Indeed, this research has illustrated that the manner in which 
the constitutional property clause is phrased extends a respectful level of recognition and protection 
to property rights of both foreign investors and indigenous communities. This set up provides an 
important value system that should guide and determine the content of legislation promulgated to 
give effect to and/or limit the right to property. And therein lies the problem. Existing legislation 
is still some way towards milking the gains of a Constitution that post-dates various statutes, and 
the mining law is just one example of such legislation.

In this paper, it has also been illustrated that as far as rights discourse is concerned, the Zimbabwean 
government struggles to balance the conflicting rights and interests of indigenous communities and 
foreign investors, particularly in the mining sector. Further, and more worryingly, the government 
has found it difficult to follow the requirements set out in the constitutional property clause prior 
to interfering with the right to property of foreign investors. This research clearly highlighted the 
variance between the content of constitutional rights and the content of government policy, and the 
implications this has had on the right to property are grossly adverse, in the least. Consequently, 
the consolidation policy, briefly sketched in this paper, was not crafted, implemented and applied 
in terms of a law of general application; neither did it ensure compensation for infringed rights. It 
was a policy that created chaotic developments echoed in various court decisions that eventuated 
as a result of the consolidation policy.

In conclusion, therefore, at least in relation to the right to property, constitutional theory has not 
matched or shaped government actions, manifested through government policies. Constitutional 
theory must match governmental practice in order for fundamental rights to be adequately 
recognised and protected in Zimbabwe. Constitutional practice must shape the actions and policies 
of government, and eventually promote the rule of law since it means the government is acting in 
terms of the Constitution. The larger the gap between constitutional theory and government 
practice, the lesser the right to property is guaranteed and protected. For Zimbabwe, the 
consolidation policy explains the gap that exists between governmental practice and constitutional 
theory, and the state of the rule of law in the area of property rights.
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10 ‘Equal Rights Are Okay, but We May End up Having Makanda Asina
Nzungu (Empty Shells without Groundnuts)’: The Social Construction of
Women Interested in Politics by Young People in Masvingo Urban

Hellen Venganai* and Charles Dube**

1 Introducing the “New Dispensation” – Whose Perspective?

This article is based on a study we conducted in 2018 with young women and men in the city
of Masvingo, Zimbabwe. The study followed the 2018 harmonised elections which were held
in the country in July. The removal of Robert Mugabe from presidency in November 2017
signalled a new era, or what has now become popularly referred to as the “new dispensation”.
However, it seems the “new dispensation” carries different interpretation for different groups of
Zimbabweans. While the ruling party Zanu PF frames this as a post-Mugabe era, in which
they rejuvenate their party and promise to run the country in a more democratic environment,
the opposition, especially the main opposition party, the MDC Alliance, constructed this
period as the opportunity for generational renewal. The dominant narrative from the
opposition party suggests the ruling party still represents old ideas, which they argue have
failed to improve the country’s economy. Hence, the presidential elections in particular
became the battle between the “old” and the “new”, considering the age differences between
President Mnangagwa and the youthful Nelson Chamisa who led the opposition coalition.

Women’s rights organisations and gender activists also had high expectations of the new
dispensation. They demanded recognition of women as critical players in the post-Mugabe era.
In particular, in the period leading to the elections, they demanded more representation of
women in politics. Following the announcement of elections results, they called for the
appointment of women to key cabinet positions that only male politicians have previously
occupied since the country’s independence. The cabinet appointments by the President
Mnangagwa somehow responded to the latter demand because, for the first time, a woman
was put in charge of the Ministry of Defence. However, the women’s representation in
politics remains very low. Of the 23 presidential candidates, only four were women, but they
did not garner substantial votes to make an impact. Out of 210 parliamentary seats, only 26
went to women. Across Masvingo province, a total of 23 women out of 242 seats were
voted into rural and urban council seats in the just-ended harmonised elections.1 In 2016,
Masvingo urban elected an all-male council, while the previous council only had one female
councillor.2 Masvingo’s history of political violence and general political hostility towards
women is seen as the reason that discourages women from participating in politics.3

* Dr. Hellen Venganai is the Director of Mambure Trust, a girl empowerment non-profit organisation. She also
lectures at the Women’s University in Africa in the Development Studies and Child Sensitive Social Policies
Programmes.
** Dr. Charles Dube is a Sociology lecturer in the Department of Sociology and Social Anthropology at the Great
Zimbabwe University.
1 R. Butaumocho, ‘Election 2018: Women fail to gain ground’, The Herald, 14 August 2018, available at:
<https://www.herald.co.zw/election-2018-women-fail-to-gain-ground/>.
2 TellZim, ‘Local governance and women exclusion, Masvingo’s experience’, available at:
<https://www.tellzim.com/2016/03/local-governance-and-women-exclusion.html>.
3 C .Dziva, P. Makaye and B. Dube, ‘No Easy Walk through Primary Elections for Rural Women in Zimbabwe’,
13:6 Journal of Humanities and Social Science (2013) pp. 50–57.
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Some blame the poor performance by female political candidates on the unequal playing field.
They see this under-representation of women as deeply connected with patriarchal attitudes,
which tend to promote stereotypic views of women as subordinate and therefore unable to
assume political leadership positions.4 Others blame the negative representation of aspiring
and existing female candidates in both mainstream media and social media, and by influential
male politicians. While these factors have been documented in literature before,5 our research
concern was not how female politicians are portrayed by powerful institutions such as the
media or powerful male politicians. Rather we were interested in engaging with how urban
and young women and men (as voters and potential voters) portray women already in politics
or those aspiring to join politics.

The youth represent an important constituent group in Zimbabwe’s politics. Although
previous elections were characterised by voter apathy of the youth, in the most recent
elections, they constituted 60 per cent of the 5.3 million registered voters. 6 Against this
background, there were speculations that the youth would play a decisive role in these
elections.7 It also follows that they have potential to reshape the future political landscape in
the country. However, the big question is to what extent can this group (re)shape the continued
skewed gendered politics in future? How prepared are they to prioritise gender as a significant
component to determine how they would vote? Existing local laws, though favourable, have
not translated to gender equality and parity in the political sphere. Hence, it becomes
imperative to understand how young voters socially construct women in and those aspiring to
be in politics, considering the entrenched patriarchal attitudes. By attempting to focus on
representations of women in politics, we do not suggest that this implies the objective “truth”
about them. Rather, we note that representations or constructions are very powerful tools
through which gender stereotypes are created and reproduced.

2 Theoretical and Analytical Framework

This paper is informed by social constructionism and poststructuralist feminism, perspectives
that emphasise the influence of language or discourse in production of meaning.8 In their
analysis of gender as a category, these two perspectives suggest that what we consider as
“natural” or “authentic” male and female attributes are social constructions that “demands that
one accomplish either a socially acceptable maleness or femaleness”. 9 These social
constructions do not remain abstract but have a material reality as they determine voting
choices as shall be demonstrated later in the paper.

Poststructuralist feminists, in particular, also turn to the problematic category of women. They
raise concern about the construction of women as a universal and homogenous category.

4 P. L. Mangezvo, ‘Debating the Global Political Agreement and Gender Equality in Zimbabwe: A Critical
Analysis of Women’s Access to Land Ownership and Political Decision-making’, 2:1 Southern Peace Review
Journal (2013) pp. 75–96 and S. Opare, ‘Engaging Women in Community Decision-making Process in Rural
Ghana: Problems and Prospects’, 15 Development in Practice (2005) pp. 90–99.
5 See R. Gaidzanwa, Gender, Women, and Electoral Politics in Zimbabwe, EISA, Johannesburg, 2004, and F.
Bari, ‘Women’s Political Participation: Issues and Challenges’, Draft Paper, Division for the Advancement of
Women (DAW), United Nations, 2005.
6 Information provided by ZEC in 2018.
7 N. Tshili, ‘Youth to play decisive role in next year’s election’, 2017, available at:
<https://www.chronicle.co.zw/youth-to-play-decisive-role-in-next-years-election/>.
8 C. Weedon, Feminist Practice and Poststructuralist Theory (Basil Blackwell, Oxford, 1987) and C. Brickell,
‘The Sociological Construction of Gender and Sexuality’, 54:1 The Sociological Review (2006) pp. 87–113.
9 Brickell, ibid., p. 93.
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Feminist scholars such as Mohanty10 and Butler11 argue that gender as an analytical category
should not only be about understanding the social construction of differences between women
and men, but should also extend to analysing differences within the category of women.
Butler, for instance, notes that within the category of women there are conceptions of a “real
woman” discursively constructed in opposition to those who digress from prescribed gendered
cultural scripts. 12 In other words, what is considered the norm for women becomes the
reference point for what is “abnormal” behaviour for certain categories of women. In light of
this, we pay attention to what our research participants frame as “natural” or the norm in
relation to women and their participation in political and leadership roles.

Since we draw from poststructuralist feminist ideas, discourse becomes our primary unit of
analysis. 13 Noting that there are varied discourse analytical approaches 14 we adopt the
Foucauldian discourse analysis. In particular, following Carabine, 15 our analysis of what
participants said will be attentive to the inter-relationship between different discourses,
absences and silences, and resistances and counter-discourses. We take note that language
offers a “range of ways of giving meaning to social reality, [and] various discursive positions,
including modes of femininity and masculinity”.16 As such, we pay attention to how the young
people we interviewed position themselves in relation to “popular and influential discourses”17

in their framing of different categories of women as “fit” or “unfit” for political participation.
Since we take an anti-essentialist approach to the category of women, we will incorporate an
intersectionality analysis by noting how participants speak about women but in relation to axis
of their differences (e.g. class, age, sexuality, etc.) and the implication of this on whether they
are framed positively or negatively.

3 Methodological Approach to the Study

The study informing this article was qualitative and comprised 13 in-depth interviews and
three mixed-sex focus group discussions, which were all tape-recorded and transcribed. We
gathered data over a period of two months (August and September). The age of our
participants ranged from 19 to 24 years. Most of the participants were pursuing studies either
at the local technical college or at the university. We selected our participants through
snowballing and purposive sampling. Purposive sampling allowed us to select the young
women and men who fit the characteristics relevant to the research questions, whereas

10 C. T. Mohanty, ‘Under Western Eyes: Feminist Scholarship and Colonial Discourses’, Feminist Review (1988)
pp. 61–88.
11 J. Butler, ‘Performative Acts and Gender Constitution: An Essay in Phenomenology and Feminist Theory’,
40:4 Theatre Journal (1988) pp. 519–531.
12 Ibid., p. 524.
13 S. Gannon and B. Davies, ‘Postmodern, Post-structural, and Critical Theories’, in S. N. Hesse Biber (ed.), The
Handbook of Feminist Research: Theory and Praxis, 2nd Edition (Sage, Los Angeles, London, New Delhi,
Singapore, Washington DC, 2012) pp. 65–91.
14 M. Lynch, ‘Discourse Analysis’, in W. Outhwaite and S. Turner (eds.), The SAGE Handbook of Social Science
Methodology (Sage, Los Angeles, London, New Delhi, 2007).
15 J. Carabine, ‘Unmarried Motherhood 1830–1990: A Genealogical Analysis’, in S. Yates, S. Taylor and M.
Wetherell (eds.), Discourse as Data: A Guide for Analysis (Sage, London; Thousand Oaks, California, 2001) pp.
267–310, at p. 281.
16 C. Weedon, Feminist Practice and Poststructuralist Theory (Basil Blackwell, Oxford, 1987) pp. 25–26.
17 R. Pattman, ‘Researching Interviews, Braais and Diaries and the Gendered Performances of Young Men in
South Africa and Zimbabwe, and Setting Agendas for HIV/AIDS Education’, in L. Heinecken and H. Prozesky
(eds.), Society in Focus-Change, Challenge and Resistance: Reflections from South Africa and Beyond
(Cambridge Scholars Publishing, Cambridge, 2010) pp. 272–289.
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snowball sampling allowed us to tap into the friendship networks of our initial participants.18

Snowball sampling was especially useful for us when we organised a focus group discussion
(FGD) with participants from the more affluent suburb of Rhodene who are usually behind
their locked gates. The participants for the other two FGDs were from Rujeko and Mucheke,
which are both high-density suburbs in Masvingo city. Using FGDs to generate data enabled
us to analyse how participants either challenged each other’s contradictions and responses or
amplified each other’s responses. In other words, they allowed us to observe how meanings
are constructed relationally.19 Two of the focus groups had six participants: one with three
women and three men and the other with four women and two men. The third group had four
women and three men. Interviews, on the other hand, allowed us to explore participants’
personal rather than censored group opinions.20

4 Ethics

We observed standard ethical guidelines in our research as outlined by Mouton21 by informing
research participants about the nature and objective of the research while ensuring that their
identities would be kept anonymous and the data kept confidential. Therefore, we use
pseudonyms in this paper. This was explained in the consent forms that research participants
completed, which spelt out that participants were free to decide whether to take part in the
research, and were free to withdraw from the interviews at any time. We also sought consent
from participants to record the interviews and group discussions. We now turn to the study
findings.

5 Gender and Naturalisation of Men as Natural Leaders

While our participants presented themselves as educated young people who are
knowledgeable about gender quality issues as espoused in the Constitution, they still exhibited
this unquestioned assumption that only men can be political representatives. This was even
when we asked gender- neutral questions, as the following excerpt from one of the focus
groups shows.

Interviewer: If you were to vote, what qualities would you consider in a [political] candidate?
Lucia: I would consider if the person is capable of bringing change, especially in view of the current
political and economic situation. Is he someone who can be a leader?
Interviewer: By ‘he’ you imply that you would vote for a male candidate?
Lucia: I just used that term because that is what we are used to.
Interviewer: What do you mean by what we are used to?
Tapiwa: Men are the ones who rule.
Interviewer: Recently there was a cabinet appointment and very few women were appointed as ministers.
Why do you think few women ministers are appointed?
Ray: I think it’s because very few women are interested in politics.
Marcelin: There is a general belief that a woman is not capable of leading the country. Only men can be
leaders of a country.

18 A. Bryman, Social Research Methods, 4th edition (Oxford University Press, New York, 2012).
19 K. J. Gergen and M. Gergen, ‘Social Construction and Research Methodology’, in W. Outhwaite and S.
Turner (eds.), The SAGE Handbook of Social Science Methodology (Sage, Los Angeles, London, New Delhi,
2007) pp. 461-478.
20 K. Wellings, P. Branigan and K. Mitchell, ‘Discomfort, Discord and Discontinuity as Data: Using Focus
Groups to Research Sensitive Topics’, 2:3 Culture, Health & Sexuality (2000) pp. 255–267 and D. L. Morgan,
Focus Groups as Qualitative Research,  2nd edition (Sage, Thousand Oaks, California, 1997).
21 J. Mouton, How to Succeed in Your Master's and Doctoral Studies: A South African Guide and Resource Book
(Van Schaik, 2001) p. 243.
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It was ironic that Lucia, a female participant, was the first to refer a political candidate as a
he instead of a she and adding that this is ‘what we are used to’. By ‘we’ she implied both
women and society in general while also demonstrating what she perceived to be the shared
view with other members in the focus group. Tapiwa and Marcelin respectively amplify
Lucia’s response by declaring without question that ‘men are the ones who rule’ and ‘only
men can be leaders of a country’ which demonstrates their naturalisation of leadership and
politics as male domains. While Ray suggests that most women are not in politics due to lack
of interest, in another focus group, aspiring female candidates were constructed as
“undeserving” especially of the presidential post.

James: I believe a woman can be voted for, as long as they bring reform and they have good principles.
Anyone can lead the nation regardless of their sex. In fact, if there was a deserving woman we would have
given them the position of president. Unfortunately, no one [female] was deserving.
Interviewer: What makes a candidate a deserving one?
James: A deserving candidate [laughing], let’s leave that one.
Interviewer: That question is what brought me here to you. May you elaborate?
Obert: People enter into politics for different reasons. Some are not there to win but to cause confusion to
the election process.
Simba: I would vote for someone who has a sense of direction. That is why no women presidential
candidate garnered majority votes.

Obert, Simba and James all agree that women are undeserving to take up top political
positions because they lack seriousness and a sense of direction and only participate in
politics in order to cause confusion. The women in this particular focus group did not
attempt to challenge these narratives put forward by their male counterparts, which affirms
gendered assumptions that women are not natural leaders. In one of the individual in-depth
interviews, one male participant even claimed that “90% of the [Zimbabwean] nation
believes that it can never be ruled by a woman”, adding that “even fellow women entertain
that belief”. Sometimes they used euphemistic language to stress this; for example, one male
participant in a focus group tried to portray himself as embracing gender equality in politics,
but immediately added: “but we may end up having makanda asina nzungu”. The expression
makanda asina nzungu literally refers to empty shells without nuts, which he used to
symbolically construct some women entering politics as lacking substance and value. By
presenting women as lacking political substance, implicitly, he was constructing men as
more deserving because they presumably had substance. This position was notably queried
by two of the female participants in the group.

In another focus group discussion, some male participants appeared to portray male
politicians as not only natural but also more just leaders as demonstrated below:

John: As a man, I know what both men and women want, I can balance. That is why you see that when
male leaders visit a school they consider both boys and girls for whatever opportunity will be on offer. A
woman would be biased in favour of girls.
Matipa: If it is the case that men like to balance out opportunities how come we have very few women
parliamentarians in Zimbabwe?
Greg: It is men who raise the [women] issues. I follow parliamentary debates, and men are the ones who
present women’s issues and the challenges faced by orphans.
Patience: The reason women’s issues are raised by men is because these men come from homes where there
are women. If a woman was to be a leader, she would also consider
men’s issues because where she comes from there are men. We are all humans and should be treated
equally.

While John and Greg attempt to represent male political leaders as egalitarian and more
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knowledgeable about the needs of both women and men, female participants challenged this
view. They counter-constructed male politicians as unjust individuals who, unlike women,
enjoy free political opportunities by virtue of their gender, yet have failed to promote gender
equality and parity in parliament.

6 Gender, Education and Class

The way participants presented aspiring women politicians was not only in terms of gender,
but was intertwined with their level of education and perceived social class. Responding to
the question of who was considered to be a deserving leader, there was a unanimous view
that a deserving candidate is one who had initiated prior community initiatives using their
own money and one who “already has some personal property”. Although this was in
reference to both female and male aspiring candidates, some still maintained that men were
more deserving because they were better off economically. One of the female interview
participants, for example, claimed that “[a] man can do better [as a political leader because] he
understands that a road needs to be constructed this way because most men have cars”. In
other words, firstly, she perceived women as lacking financially and materially. Secondly,
she saw this lack as directly related to women’s inability to be capable leaders who can make
sound decisions. This was reiterated by another woman in another separate interview:

Interviewer: How many of you voted for a woman, be it at local government, parliamentary or presidential
level?
Nyembesi: They [women candidates] were there but I could see that what they were promising was not
realistic, especially at the local government level. I could tell that they were never going to fulfil those
promises. So I could not go for that.
Interviewer: What were they promising?
Nyembesi: The issue of [building] bridges that has been raised before. Where I come from there is a
dangerous bridge. So that woman candidate was promising that she would fix the bridge. The same bridge is
used by school children when they go to school. In my view it was not realistic that the bridge could be fixed.
It has been like that for years. Maybe the MP can fix it, not a councillor. Even if she is genuine about fixing it
she does not have the resources.

From the above conversation, Nyembesi could not imagine that a woman councillor could fix
a bridge, which male councillors presumably have failed to fix ‘for years’. Taking a literal
sense, she demonstrates that she subscribes to fixed gendered roles, where activities such as
building bridges can only be confined to male duties. At the same time, she makes the
conclusion that the female candidate in question is also incapable of being a councillor
because she does not have personal wealth, even though the work of councillors and MPs is
supported by government resources. The dominant view therefore is that women are of a
lower economic and social class than that of men.

There were debates about whether women’s education can increase women’s chances to
participate in politics. Few participants believed that formal education was important if
women candidates were to be taken seriously. Lucia, a female participant in one focus group,
constructed women who have not undergone formal education as both selfish and devoid of
any leadership qualities. She declared that:

There is no ways I will vote for someone who stopped school at Grade Zero. That person won’t have any
brains to map other people’s future. Such a person may assume leadership position for her own selfish
ambitions because she is not focused.

However, other participants in the group dismissed formal education as an unnecessary
quality for a leadership position, and argued that for most people the ability to lead is an
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inborn trait. One male participant, Ray, while critical of formal education as a necessity for
female candidates, was also cautious of the view that leadership is a natural character for
most people. For him, leadership qualities should not be assumed but demonstrated through
one’s previous community development projects.

[A woman’s] history can replace education. We don’t want to disadvantage a person because of their lack of
formal education. So I’m saying let the person show us a record of their achievement regardless of their level
of education.

7 Disability and Political Aspirations

We were interested in how participants also spoke about women living with disabilities as
potential political candidates, against the background of their marginalisation in the political
sector. The general view was that they would consider the type of disability that the candidate
has, arguing that some disabilities might affect one’s ability to lead. Most said they would not
vote for a person with mental health issues, whom they portrayed as not only unstable but
also dangerous. One male participant, for example, said he “cannot trust a bipolar person like
that” because “[though] she may introduce sound policies but [she] may also come up with
something that negatively affects a lot of people”. In support of this, a female participant
shared a story “of a certain woman in Jichidza who was a teacher and the wife to the
headmaster. She had some erratic mental illness and she killed someone with an axe.”
In the focus group extract below, debate ensued about whether or not they can vote for a
visually impaired candidate. We had asked if they would vote for a woman living with
disabilities:

Ray: Yes, I would, definitely.
Tapiwa: I disagree with you Ray. What is important is to consider the magnitude of disability, and how this
might affect their capacity to execute their duties. I would not vote for someone who is visually impaired.
Lucia: I would vote even for a visually impaired candidate. The problem is that in general our country does
not accept to be led by a person with disability. This is regardless of the leadership qualities of the candidate.
In this regard, such people may not gather adequate votes to win an election.
Marcelin: I would vote for him/her because disability doesn’t mean inability. As long as the person has the
requisite qualities for a given post, I don’t think there will be a problem in voting for them.
John: Even if a person is visually impaired, he can lead well because he or she will have people to assist them
in reading important documents.
Tapiwa: But since the leader won’t see what their assistant will be reading don’t you think they can be
manipulated and deceived? You may not know the kind of people you will be working with. Politics is a
dirty game, and if those with physical sight do not understand the kind of people they deal with, what more
someone with a visual impairment! We may end up distorting the functions of our country because of voting
for a president who is a visually impaired person.

While the majority appear to construct visually impaired people as capable of assuming
political positions, Tapiwa represents them as incapable since they would have to rely on the
services of assistants who would have to read certain documents on their behalf.

Nonetheless, overall, participants demonstrated hesitancy to vote for people living with
disabilities, regardless of their sex. Instead of boldly saying, they would vote for them, they
said they may vote for them, which expressed their reservations. In particular, they viewed
people living with disabilities as having the potential to be biased towards their own interests
at the expense of the interests of the general population. This was made apparent by two
women in one of the focus groups:

Grace: I would not vote for someone who would say since I’m the first president with [a] disability I will
prioritise issues of people with disability.
Chipo: I realised there is something very stressful about these people with disabilities. You will not be
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surprised to learn that their manifesto may state that, once voted into office, I will make sure that school-
going children with disability do not pay fees. There is no free lunch! Last year when I was on attachment at
the Ministry of Women Affairs [and] there came this man who was in a wheelchair. I asked how I could
assist him and he said: “We are here so that you can write us a letter that authorises us to be given houses for
free.” Then I said, yes I understand the situation you are in, but why do you want to be given a house for
free. Then he said, “because we are disabled”. I told him that the Ministry of Small to Medium Enterprises
could assist him with a loan which he could use to start a project like breeding chicken. I said to him you
could then use the profit to send your children to school and buy a house. Then he said to me: “No, what I’m
saying is the government must give us houses and residential stands free of charge.” So, policies that are
brought by these people who say they have disabilities are not fair to everyone.

In the above excerpt, Chipo, in particular, is quite critical of people living with disabilities,
whom she constructs as “lazy” individuals who only want “free” things. Interestingly, none
of the participants we spoke to questioned whether those without disabilities were addressing
the interests of those living with disabilities. In other words, it was assumed that the so called
able- bodied candidates would naturally design better and more inclusive policies than
candidates living with disabilities. This is similar to the way men were naturalised as better
leaders who would cater for the interests of both men and women.

8 “Incomplete”, “Rebellious” and “Promiscuous” Women

In the interviews and focus groups we conducted, we witnessed processes of Othering about
how certain women were presented and spoken about as the Other. Responses from
participants demonstrated that “not every female is a real woman”22 fit to occupy a political
position. “Unacceptable” versions of femininity were constructed, not only in relation to
acceptable femininities, but also in relation to masculinities. Asked about what they would
consider if they are to vote for a female candidate, some male participants pointed out that
they would consider “her dress code” because they are convinced this reveals her character.
They elaborated that they would not vote women who wear tight fitting clothes and short
dresses or skirts. In other interviews, some female participants also raise issues about how
even a woman’s hairstyle might negatively affect her political chances. 22 year old Martha,
for example, revealed that:

[Although] I did vote for a woman counsellor, but even during [election] campaigns, I could hear people
saying: “Look at this woman candidate’s hairstyle [she was dreadlocked]. Do you think you can be led by a
woman who has dreadlocks? Imagine a woman who has guts to keep dreadlock! Can’t you see that this is a
man’s job? In addition the dreadlocked woman candidate runs a shebeen. We can’t be led by such a person.
A man can run a shebeen and still be a counsellor but not a woman.”

In Zimbabwe, the title “Dread” is often used to address men with dreadlocks. Even if more
women are getting dreadlocked, there is still a wide association of dreadlocks with men and
with toughness. Hence, Martha’s emotive statement, “imagine a woman who has guts to
keep dreadlock!”, projects a woman with dreadlocks as a rebellious character who should not
be warranted attention as a serious political candidate. However, only a few participants
argued that women who aspire to be politicians should not be judged by their outward
appearance but by their performance.

In the different interviews and group discussions, there was a level of tolerance for married
women who may want to venture into politics. As demonstrated in the extract below, a

22 T. T. Minh-ha, Woman, Native, Other: Writing Postcoloniality and Feminism (Indiana University Press,
Indianapolis, 1989) p. 97.
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divorced woman was constructed as a more preferred political candidate to a woman who
has never married.

Interviewer: To what extent do you consider a woman’s marital status to be important?
George: I don’t think it is very important. Currently divorce rates are high, and it might not be the woman’s
problem that led to the divorce. In that regard, we can’t use divorce as a reason not to vote for a woman
candidate. She might actually have good leadership qualities.
Max: It depends. If the woman is given to marrying and divorcing multiple times then she cannot be a
leader. But if she only married and divorced once and is in a stable relationship then she can be voted for.

While George suggests that a woman’s marital status was of no importance to whether he
would consider her for a political position, his answer instead confirms that he considers this
very important. For, example, he immediately speaks in support of divorced women who
might have divorced “once”. Implicit in George and Max’s responses is that getting married
first is the expected norm for any woman who might consider a political career. Max’s added
emphasis that even one who has been divorced should at least be in a “stable” relationship to
get people vote for her, presents single women (even without mentioning them) as “unfit”
and “incomplete” to stand for any political position. This also emerged in our interviews
with female participants as exemplified in the following separate interviews extracts, where
the negative constructions of unmarried women were amplified.

Culturally even if you are a grown up women, as long as you are not married people will not respect you.
They will always point at you and say “That one who does not have a husband”. Even we ladies are at the
forefront in saying such remarks. [Chido]

The last time I voted there was woman candidate. However, people did not vote for her. She was not married;
she was a single mother. So people said “this woman is a prostitute. We can’t be led by a prostitute.” People
believe in voting for a candidate who will be exemplary to the community. [Priscilla]

These women’s description of single women as “prostitutes” or “promiscuous” and therefore
lacking societal respect reinforces gender normative cultural discourses of “proper” or
“respectful” women. By not marrying, it seems there was a consensus that such kind of
women ought to punished by blocking their political aspirations even though their
promiscuity was imagined rather than a true reflection of their sexual lives. None of the
participants in both interviews and focus group discussions appeared very critical of the
negative portrayal of single women, which suggests that they (participants) also align
themselves with these discursive constructions.

9 Discussion and Conclusion

The constructions, by participants, of women who aspire to be politicians was in relation to
appropriations of gender, culture, sexuality, class and disability. For most participants, they
employed patriarchal, social and political discourses 23 which they used to justify their
constructions of women as unfit to be political representatives. Gender subjectivities and
identities were articulated in ways that challenge the representation of women as a
homogenous category, where each suffers the same challenges as the next. In other words,
rather than speaking about women’s political participation in general and in relation to men’s
participation, participants pitied various modes of femininities against each other. For
instance, single women were symbolically constructed as “incomplete” and sexually “loose”
women who did not deserve to be political representatives. Similarly, women (and even

23 Bari, supra note 5.
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men) living with disabilities were also generally perceived as incomplete, biased and
incapable. This reinforced these categories of women as politically inferior to divorced and
married women who were implicitly framed positively as potential candidates young people
could vote for.

One factor that has been cited as hindering women’s participation in politics is their lack of
access to and ownership of material resources in a context where “politics is increasingly
becoming commercialized”.24 This was reaffirmed in the interviews we conducted, where
participants presented aspiring female politicians as belonging to the lower economic ladder
than their male counterparts, even though this was not based on facts, but gendered
stereotypic assumptions, which they took for granted.

Whereas the dominant perception is that urban populations, and especially educated young
people, are knowledgeable about gender equality issues, and therefore more likely to
embrace women in politics, our data to a large extent contradicts this view. In as much as
some tried to portray themselves as more gender sensitive than their rural counterparts, it
emerged that they were also subjects of patriarchal discourses who in most instances
reaffirmed rather than challenge popular and gendered discourses that constructed women as
the inferior Other.

The negative representations of women living with disabilities can be explained by the
invisibility of this category of people in political campaign material and mainstream media,
which feeds into the normative assumptions that persons with disabilities cannot represent
those without disabilities. We suggest that the Women’s Movement, in particular, include
images depicting various categories of women in terms of age, disability, class, etc. as
deserving to take up political positions.

In conclusion, young people in Masvingo urban do not operate with a fixed homogenous
category of women. As such, their construction of different women was mediated by factors
such as gender, class, sexuality, disability and education. The study recommends that gender
equality campaigns should also target the urban young people (both women and men) in
order to address the negative constructions that perpetuate patriarchal and gender stereotypic
ideologies.

24 Ibid., p. 5.
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11 Enhancing Functional Interactions between the Gender Commission and
the Judiciary in the Promotion of Gender Equality in Zimbabwe: A Blueprint

James Tsabora*and Paidamwoyo Mukumbiri**

1 Introduction

The struggle for gender equality has taken various forms, but the level of dissatisfaction and
frustration remains high among victims and other stakeholders. The constitutional system set up
by the 2013 Zimbabwean Constitution has created vast opportunities for the promotion and
protection of human rights, with gender equality taking pride of place. To that extent, various
institutions and agencies of state and government have been established for the purposes of
protecting the rights of women, ensuring gender parity in social, economic, political and other
activities. Indeed, the work of these state institutions has the potential to have a lasting impact on
the enjoyment and realisation of constitutionally entrenched rights to equality, non-discrimination
and gender parity. The nature of these constitutional institutions offers huge potential for
implementing and operationalising human rights standards and expectations for the benefit of
society. Two important institutions with vast opportunities for enhancing the protection and
promotion of human rights are the judicial system and the system created by the Gender
Commission.

Since 1980, the judiciary has played a noble role as a guardian and protector of human rights and
freedoms guaranteed in the constitutional system. Indeed, the judiciary has been able to adjudicate,
interpret the law, create comprehensive jurisprudence and guide state practice in the human rights
arena. It can be argued that despite the generally stellar performance of the judiciary, more can be
achieved if the judiciary works in tandem with other constitutional bodies mandated with the
protection or promotion of human rights such as women’s rights and the right to equality. For the
purposes of this research, and in view of deeply-ingrained patriarchal trends in Zimbabwe, there is
scope for considering a complementary relationship between the judiciary and the Gender
Commission. It is argued that by working together these two systems can play a significant role in
the promotion, realisation and enjoyment of women’s rights and gender equality.

Curiously, however, there are no explicit constitutional provisions supporting or encouraging a
‘constitutional complementary system’ between the judicial and the independent commission
systems in the quest to safeguard, promote and protect human rights. Current thinking on the
independence of the commissions, and on judicial independence, suggest strict non-interference,
and exclusive jurisdictional competences of the judiciary. Accordingly, the institutional mandates
of these two systems are cast in separate clusters, suggesting that there is no space for a collective
approach or a partnership.

* Senior Lecturer, Faculty of Law, University of Zimbabwe. LLB (UZ), LLM (UKZN, South Africa) and PhD Law
(Rhodes, South Africa). The author is grateful to the Raoul Wallenberg Institute for a research grant (financed by the 
Swedish International Development Cooperation Agency (Sida)) that made this research possible.
** Human rights professional and researcher.
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This paper reviews the functional relationships explicit and implied in the judicial system and the
Gender Commission; its major hypothesis is that there exist vast opportunities for functional
complementarities between the judicial system and the independent commission systems. There is
no literature on this subject matter in Zimbabwe, and in interrogating opportunities and advocating
for the ‘constitutional complementary’ argument, South African approaches will be examined, with
a view to comparative benchmarking.

The Gender Commission is chosen as a focus because of all commissions in Zimbabwe, it seems
to have struggled to introduce any innovative strategies of promoting gender equality and
confronting gender related social issues. It must be motivated to consider such innovative strategies
if its constitutional mandate is to be discharged effectively.

2 Method

This is largely desk research, and in analysis the paper shall adopt the doctrinal, comparative and
descriptive approaches. The research is also enriched through interviews with members of the
Judicial Services Commission, individual judges of the High Court and the Supreme Court,
traditional leaders and members of the Gender Commission, Ministry of Women’s Affairs and the
Zimbabwe Human Rights Commission.1

3 The Constitutional Framework

From a simplistic perspective, it can be stated that any functional relationship between
constitutional bodies must not only be permitted by the four corners of the Constitution, but also
be supported by clear constitutional provisions. This is because of the principle of legality — all
actions of constitutional bodies and organs of state and government must be in accordance with the
provisions of written law. Without doubt, where the Constitution permits and supports the
partnership, parameters can be drawn concerning their jurisdictional boundaries. Thus, there is a
critical need for investigating the provisions of the Constitution to determine whether there is room
for a complementary system of the form and shape envisaged throughout this paper.

4 The Constitutional Value System

To start with, there are no constitutional provisions that call for a functional relationship between
the Gender Commission and the judiciary. There exist, however, provisions in the Constitution that
call for the achievement of various social aspirations and human rights outcomes. The Constitution
does not give a body or commission exclusive jurisdiction on the achievement of such aspirations.
To exemplify this point, an analysis of the constitutional value system is apposite.

The 2013 Constitution is underpinned by a value system that guides the understanding of its main
features, and these can be gleaned from the preamble itself. The latter confirms the need for the
constitutional system “to entrench democracy, good, transparent and accountable governance and

1 These organisations had an opportunity to input their suggestions and contributions at a symposium organised and 
funded by the Raoul Wallenberg Institute of Human Rights and Humanitarian Law on 5 and 6 November 2018 at 
Cresta Lodge, Harare.
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the rule of law”. It further affirms the need for a commitment to upholding and defending
fundamental human rights and freedoms. Read together with the Declaration of Rights, and other
provisions in the Constitution, there is no doubt that the preamble sets out the foundation for the
human rights agenda that permeates the whole Constitution. Implicit in the setting of this agenda,
it can be argued that it aspires to a multifaceted approach to promoting the human rights agenda.

Section 3 of the Constitution sets out the founding values and principles underpinning it. These
values are the specific principles that give expression to critical aspects of a nation’s constitutional
identity. Indeed, constitutional values point to a nation’s aspirations, and these aspirations are
important as they reflect the national fabric; they define the historical background, beliefs, hopes,
morals and projected horizons of a nation. It is contested that section 3 necessarily becomes an
entry point in searching for possible relationships between constitutional institutions. It can be
argued that the constitution system, through the preamble and the values, implicitly calls for a
concerted constitutional effort, not a silo approach at meeting human rights expectations and
outcomes.

Gender equality is recognised in section 3 as a fundamental value and principle, along with the rule
of law, good governance and equality of all human beings. Recognition is extended to the rights of
women, children, the youths and the elderly. Further, section 3 recognises transparency, justice,
accountability and responsiveness as integral principles of good governance that bind the state and
all institutions and agencies of government at every level. By so doing the constitutional system
recognises the central place of gender inequality in the Zimbabwean social system, and the pride
of place that must be given to solutions that address the consequences of such inequality.

These provisions are noble. They generate positivity in the struggle for the realisation and
enforcement of women’s rights and gender equality. They guide constitutional interpretation and
consequently social transformation in important economic sectors such as the mining sector. It can
thus be argued that devising a system that enables the Gender Commission to feed into the judicial
system may be necessary to give the noble constitutional objectives life and practical form. There
is nothing that specifically counsels against institutional complementary relationships for purposes
of achieving such goals. Indeed, the Constitution enjoins the state to ensure that all its various
bodies, including commissions, “are provided with adequate resources and facilities to enable them
to carry out their functions conscientiously, fairly, honestly and efficiently”.2 Establishing a
mutually complementary system might go a long way towards providing ‘facilities’ for efficiency
in the work of constitutional bodies.

Another important national objective is the injunction on the state to promote gender balance in
society.3 This can be achieved by, among other strategies, promoting the full participation of
women in all spheres of society based on their equality with men. The measures that the state must
take include ensuring women access to resources and the rectification of gender discrimination and
imbalances.4

2 Section 9 of the Constitution.
3 Section 17.
4 Section 17.
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5 Does Equality and Gender Equality Matter in the Constitution?

Traditionally, the right to equality and non-discrimination was not in the Constitution in the explicit
way it is now; the vague provisions of the right to equal protection of the law in the Lancaster
House Constitution provided the only platform to promote gender equality. The 2013 Constitution
has changed the game; it has introduced a specific right to equality and non-discrimination in
section 56. Additionally, the Constitution has surrounded the right to equality with other gender
equality provisions. Consequently, it can be argued, the right to equality in relation to gender must
be interpreted considering these other provisions located outside of the Declaration of Rights.

Section 56 of the Constitution entrenches the equality of ‘all persons’ before the law, and their right
to equal protection and benefit of the law. It also emphatically expresses the equality of men and
women, and the right of both to equal treatment, and equal opportunities in political, economic,
cultural and social spheres. An important leg of this right is the prohibition of unfair discrimination
on various grounds. For the purposes of this research, these include sex, gender, marital status, age,
pregnancy, social status and custom.

Customary practices deriving from a deeply patriarchal society have marginalised women,
relegated their contribution to social development and subjected them to various forms of
discrimination. They also entrench women as minors, excluding them from important decision-
making platforms. Under customary law, women have limited, if any, voice in important social
platforms, and where such a voice exist, it is subject to veto by their male counterparts. Nor has
this discrimination been confined to rural communities; it has cascaded to mainstream social,
economic and political platforms. The role of women in the legislature is always downplayed, as it
is in the executive organs of the state. Discrimination against women has infiltrated the workplace5

and other economic spheres such as the extractive sector.

The equality and non-discrimination clause is further elaborated in section 80 (elaboration of
certain rights), which recognises equal dignity between men and women, reiterates right to equal
opportunities between men and women, and extends rights of women to guardianship and custody
of children. It also calls for the invalidity of “all laws, customs, traditions and cultural practices
that infringe the rights of women”.

Importantly, the equality clause calls for the state to take legislative and other measures to promote
the achievement of equality. Can the state devise strategies to ensure a cooperative governance
framework between relevant institutions for the realisation of these rights?

6 Measures, Strategies and Approaches

The above analysis points to one clear fact: the substantive aspects of the law are watertight,
progressive and comprehensive. What remains to be seen is whether the objectives targeted can be
given practical effect. The success or otherwise of the 2013 Constitution will be measured by how
it is implemented, by the practical outcomes to be realised and by the tangible objectives achieved.

5 Section 65 of the Constitution (labour rights) recognises that women and men have a right to equal remuneration
for similar work; further, all employees have a right to just, equitable and satisfactory conditions of work.
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To understand the importance of implementation, it is necessary to explore the Constitution itself.
It enjoins the state to ‘take legislative and other measures’ to give practical effect to the objects of
its provisions. The obligation on the state is clear-cut, and this is positive and welcome. It is positive
because the state can be compelled to act in the interest of realising the constitutional objectives.
The state, its organs, agencies, institutions and the subsidiary bodies it manifests itself in have this
obligation. The state comprises three main organs: the legislature, the executive and the judiciary.
The executive has a stronger obligation because it is the organ that ‘executes’ and implements law
and policy. It generates resources, establishes implementing institutions, controls taxation and
revenue generation and has authority to disburse and allocate national resources.

The state, through Parliament, must take ‘legislative’ and other measures. Parliament must pass the
laws that give effect to the structures, procedures and promises in a constitution. Similarly, the
judiciary has an obligation to ensure that constitutional promises and ideas are realised in practical
terms as far as this can be done through judicial adjudication, legal interpretation and application
of the law.

The mutual relationship proposed in this paper derives from these mandates and obligations of the
organs of state. Currently, the legislature and the judiciary have worked together in law making;
the courts have struck down various pieces of legislation, holding them unconstitutional and giving
the legislature the opportunity to amend, or formally repeal the impugned legislation.6 In some
instances, the courts have directed the government to act where a piece of legislation is foul to the
Constitution. On various occasions, the executive has acted in response to a call to act by the
judiciary.7

Important cases abound where the judiciary has worked in tandem with the legislature. In Katekwe
v. Muchabaiwa,8 the courts held that women who had been perpetually considered as minors with
lesser rights than men had more rights than before owing to the passage of the Legal Age of
Majority Act. This was later overturned by another judgment that held that African customary law’s
inequalities between men and women had to be maintained in issues of inheritance.9 Gradually,
discrimination based on gender or sex was rejected, culminating in section 56 of the Constitution.

Parliament is on the verge of passing the General Laws (Statutory Bodies and Gender Parity
Provisions) Bill that seeks to ensure gender parity in statutory bodies. This complements the Public
Entities Corporate Governance Act that seeks to achieve gender equality in public appointments.
These two laws are critical in enabling women to participate in statutory and public entities
concerned with regulating the mining sector. The question is, what relationship can be
consummated between the Gender Commission and the judiciary for the purposes of better serving
Zimbabwean society in gender parity and women’s rights issues.

6 See for instance DARE & 3 Others v. Saunyama & 3 Ors, CCZ 9/2018, where the Constitutional Court held that 
section 27 of the Public Order and Security Act [Chapter 7.11] is unconstitutional, but suspended the declaration of 
constitutional invalidity of section 27 of the Public Order and Security Act for six months, giving the state ample 
time to amend the provision before the declaration becomes valid (in effect, striking down the impugned provision). 
7 See for instance the case of Loveness Mudzuru & Ruvimbo Tsopodzi v. Minister of Justice, Legal & Parliamentary 
Affairs N.O; Minister of Women’s Affairs, Gender & Community Development & Attorney General of Zimbabwe, 
CCZ12/2015.
8 1984 (2) ZLR 112 (S).
9 See Magaya v. Magaya, Judgment No. S.C. 210/98.
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7 A Feeder System between the Judiciary and the Gender Commission

The Gender Commission is established in terms of section 245 of the Constitution. It is one of the
so-called ‘independent commissions’ supporting democracy found in Chapter 12 of the
Constitution. The general objectives of all these commissions includes supporting and entrenching
democracy, promoting constitutionalism and ensuring that injustices are remedied.10 Without
doubt, the objective of achieving gender equality is inherent in each of these objectives.

Gender inequality is a social and cultural injustice suffered by women in Zimbabwe, and it must
be addressed. In addressing it, the commissions will be promoting constitutionalism, since gender
equality is a core human rights objective to be promoted through enforcement, application and
giving effect to various provisions of the Constitution, including the equality clause. On the other
hand, the judiciary’s role is circumspect; the judiciary is “paramount in safeguarding human rights
and freedoms and the rule of law”.11 Further, the courts have an obligation to not only give effect
to the rights and freedoms in the Constitution, but also to promote the values and principles
underlying the Constitution, and these values are based on justice, human dignity, equality and
other values in section 3 discussed above.12 This function is integral to constitutionalism and human
rights protection. Clearly, any constitutional relationship between the Gender Commission and the
judiciary made for purposes of giving effect to these ideals will always be noble.

The question this begs is what sort of relationship can be envisaged. Can the judiciary rely on the
Gender Commission for anything to enhance the discharge of its mandate, and vice versa?

7.1 Giving Legal Effect to the Gender Commission’s Findings in Courts of Law

The Gender Commission is critical to the rule of law, gender equality and constitutionalism in
Zimbabwe. It monitors issues concerning gender equality and also investigates possible violations
of gender rights. The reports it makes must be taken seriously, and the government must strive to
implement its findings and recommendations. These reports touch on important issues such as
customary marriages, inheritance, succession, children rights, women’s rights, gaps and flaws in
the implementation of gender laws, gender violence, and sexual and reproductive health.13

In adopting this approach, the Gender Commission will be in good company. In the South African
case of S v. Jordan and Ors,14 the courts admitted that:

In determining whether the discrimination is unfair, we pay particular regard to the affidavits and argument of the
(South African) Gender Commission. It is their constitutional mandate to protect, develop, promote respect for
and attain gender equality. This Court is of course not bound by the Commission’s views but it should
acknowledge its special constitutional role and its expertise. In the circumstances, its evidence and argument that
section 20(1)(a) is unfairly discriminatory on grounds of gender reinforces our conclusion.

10 See section 233 of the Constitution.
11 Section 165(1)(c) of the Constitution.
12 See section 46(1)(a) and (b)
13 See important cases such as Magaya v. Magaya, (1999) 3 L.R.C 35, 40 (Zimb. Sup. Ct.) and Katekwe v.
Muchabaiwa.
14 CCT31/01.
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Indeed, in that case, the Court accepted the need to be guided by its own analysis and conclusions,
but did not miss the opportunity to acknowledge the ‘reinforcement’ given by the Gender
Commission. This approach is plausible and must define the relationship between the Zimbabwe
Gender Commission and the judiciary.

7.2 The Gender Commission and Rights Enforcement

The Gender Commission is also granted an advisory role by the Constitution. One of its mandates
is to advise public and private institutions “on steps to be taken to ensure gender equality”. The
institutions envisaged here encompass all agencies and institutions of the state and other private
bodies. This role is important in rights enforcement and implementation. In terms of section
85(3)(d) of the Constitution, persons (including juristic persons or organisations) have a right to
appear, with the leave of court, as amicus curiae (a friend of the court). As a specialised
commission overseeing gender equality, the Gender Commission must always take the opportunity
to appear in court where relevant issues are being adjudicated such as inheritance, succession,
customary marriages or gender violence. In the Jordan case above, four organisations with an
interest in gender equality appeared as amicus curiae.15 Such an appearance may be based on
invitation or application, following the relevant rules of law.16

7.3 The Gender Commission and Public Interest Litigation

The locus standi provisions of the Constitution have been broadened to provide that institutions
such as the Gender Commission can approach the courts for the enforcement of other people’s
human rights. In terms of section 85(1), the Gender Commission can approach the courts acting in
its own interests, or on behalf of another person who cannot act for themselves or acting in the
public interest. The qualification is that the Commission needs to demonstrate that a fundamental
right or freedom enshrined in the Declaration of Rights is being or is likely to be infringed.

It has to be admitted that this approach may be envisaged in the strategy of the Gender Commission,
but remains to be implemented to the benefit of society. Using these provisions, the Gender
Commission can compel government agencies and other non-state organisations to abide by certain
standards that promote and enhance gender equality. These areas include religious practices,
customary and cultural practices, the conduct of elections and the allocation and distribution of
natural resources.
The options canvassed in this paper are not far-fetched or being discussed for the first time. In fact,
evidence of complementarities abound in relation to constitutional bodies in Zimbabwe. One
example suffices. In its Preliminary Election Monitoring Report on the 2018 Harmonised
Elections, the Zimbabwe Gender Commission recommended as follows:

In future elections, ZEC (the Zimbabwe Electoral Commission) should improve on infrastructure set-up and
provisions at polling stations to take into consideration gender differences and basic needs.
ZEC should also review its approach to the recruitment of short-term election staff through existing
institutions and take measures to ensure gender balance across all levels.

15 These were the Commission on Gender Equality, Centre for Applied Legal Studies, the Sex Workers Education
and Advocacy Taskforce and the Reproductive Health Research Unit.
16 See section 85 (3) (d) of the Constitution.
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Since the Commission has the additional power to recommend affirmative action initiatives, it can 
indeed engage in progressive consultative dialogue with the Zimbabwe Electoral Commission for 
the improvement of electoral infrastructure and to enhance its staff recruitment policy. In the event 
that the Commission is of the opinion that there is evident reluctance by the Zimbabwe Electoral 
Commission to undertake those reforms, there is nothing that can hinder the Gender Commission 
from approaching the courts and seeking an order urging them to undertake those reforms before 
the next elections.

7.4 Research Feeder System

For grounded judgments that speak to lived realities in society, it is strongly recommended that the 
courts make use of reports, submissions and other literature, information and discourses produced 
by the Gender Commission in judicial adjudication and dispute resolution of cases involving 
gender issues. The increasing complexity of society and legal disputes requires the judiciary to be 
well informed about the fluid developments in law and social practice. The Gender Commission 
can interact with the judiciary by constantly generating research which the judiciary can use in 
relevant cases. The research function of the Gender Commission is provisioned for in the 
Constitution, and there is no doubt that such research can be critical in adjudication, law reform 
and legislative review. The research findings can guide judicial action and interpretation of the law. 
Modern judiciaries the world over rely on such research in guiding their decision making, and the 
Zimbabwean judiciary has lagged in this area.

7.5 The Gender Commission and the Specialist Courts

The face of Zimbabwean courts is rapidly changing, with a move towards specialist courts gaining 
momentum. At present, there exist the Children’s Court (Juvenile Court), the Family Court, and a 
special court division in the Magistrates Court called the Victim Friendly Unit, the Labour Court 
and the mooted Commercial Court. To enhance their relevance in Zimbabwe’s legal system, the 
Gender Commission must interact with these courts since they deal with issues central to gender 
inequality in Zimbabwe. The interaction may include feeding them with relevant cutting-edge 
research on issues within its purview, acting as amicus curiae and making recommendations that 
would enhance gender equality.

8 Conclusion

The establishment of the Gender Commission is a confirmation of the existence of gender 
inequality and women oppression in Zimbabwean society. Since the Commission is a new actor in 
Zimbabwe’s constitutional framework, its relevance must be emphasised. It cannot discharge its 
mandate on its own but must interact with pre-existing institutions and complement their work. 
There is potential for the Gender Commission to consummate these relationships with the judicial 
courts for the benefit of gender equality and other human rights outcomes. This paper has outlined 
a few opportunities that must be utilised, but there is no doubt that the Gender Commission has the 
capacity to generate and implement a range strategies and approaches. By so doing, it can remain 
relevant, useful and necessary in the realisation and promotion of gender equality in Zimbabwe.
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12 Criminalisation of Deliberate Transmission of HIV: A Subtle
Perpetuation of Gender Inequality in Zimbabwe?

Linet Sithole,* Samukeliso Sibanda** and Isabel Moyo***

1 Introduction and Background

The sudden wake of the HIV epidemic in the 1980s, when most people had a poor understanding
of the epidemic, led to an increase of HIV criminalisation laws. Yet, decades later, with the
epidemic well understood, the laws remain in force.1 Zimbabwe, which has the sixth highest
HIV prevalence in sub-Saharan Africa at 13.5 per cent, with 1.3 million people living with HIV
in 2016,2 is no exception. However, suffice to say, in 2016 new infections dropped to 40,000
from 79,000 in 2010, with behaviour change communication, high treatment coverage and
prevention of mother-to-child transmission services thought to be responsible for this decline.3

Be that as it may, an estimated 720,000 women are living with HIV in Zimbabwe.4 Gender
inequality – which is a common feature within relationships and marriages, courtesy of the
patriarchal nature of the African society (and Zimbabwe is no exception) – is the main cause
for HIV infections.5 For instance, according to the 2015 Zimbabwe Demographic Health Survey
Report, only 69 per cent of men believe a woman has the right to refuse sexual intercourse if
she knows he has sex with other women.6 In addition, although in the minority, 23 per cent of
females believe women do not have the right to ask their partner to use a condom if he has a
sexually transmitted infection (STI).7 This shows how women are still regarded as perpetual
minors whose role is to be subordinated to their male counterparts.

Zimbabwe, in light of the high HIV prevalence rate, also introduced HIV criminalisation laws
that prohibit the deliberate transmission of HIV.8 The introduction of HIV specific laws in
Zimbabwe and the rest of the world was meant9 to deter and thus prevent the spread of HIV by
aggravating charges against HIV-positive accused persons who deliberately transmit to third
parties.  As already mentioned above, the criminalisation laws were put in place when HIV was
barely understood and the laws are still in place. Decades later, the laws still apply without any
amendments to suit the technological advancements that have been made in dealing with HIV.

Existing research has focused mainly on the impact of criminalisation on HIV prevention and
behaviour change among people living with HIV or those who are at a high risk of contracting

* Law lecturer, Faculty of Law, Midlands State University.
** Independent human rights consultant.
*** Human rights professional and researcher.
1 N. Sircar, ‘HIV Criminalization Laws and the Right to Health,’ Health and Human Rights Law Journal
(August 2018).
2 UNAIDS, Aidsinfo, available at: <http://aidsinfo.unaids.org/>.
3 UNAIDS, DataBook (2017).
4 Ibid.
5 E. N. Klaas, G. Tshweneagae and T. Makua, ‘The Role of Gender in the Spread of HIV and AIDS among
Farmworkers in South Africa’, 10:1 African Journal of Primary Health Care and Medicine (2018).
6 Zimbabwe National Statistics Agency, Zimbabwe Demographic and Health Survey 2015 (2016).
7 Ibid.
8 See section 79 of the Criminal Law (Codification and Reform) Act [Chapter 9:23].
9 J. E. Cameroon, ‘HIV is a Virus, Not A Crime’, in Amnesty International, Body Politics. A Primer on
Criminalization of Sexuality and Reproduction (2018).
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it including women, gay men and sex workers,10 criminalisation and the right to health,11

constitutionality of criminalisation of deliberate transmission of HIV,12 public health
implications of criminalisation, among others. However, no research has been conducted on
whether or not criminalisation perpetuates gender inequality in Zimbabwe. This paper therefore
seeks to discuss the impact such criminalisation laws have on gender equality in Zimbabwe.
Methodologically, the study relied on literature review and opinions of parliamentarians,
magistrates and health officials. This study contributes to the debate on the impact of
criminalising the deliberate transmission of HIV in Zimbabwe.

This paper has the following structure: it starts with a general introduction and background,
which includes a synopsis of HIV prevalence in Zimbabwe. Thereafter, the theoretical
framework is laid out. Subsequently, the paper discusses Zimbabwe’s HIV criminalisation law
together with cases dealt with by the judiciary. Next, the paper discusses the impact of the law
on gender equality. Lastly recommendations are proffered.

2 Theoretical Framework

The research is premised on feminist legal theory.13 The theory, inter alia, encompasses
gendered-ness wherein laws or policies are scrutinised through gender lenses and also the
theory is grounded in women exclusion, asking the ‘woman question’14 and feminist practical
reasoning.  Put differently, it is the study of the philosophical foundations of law and justice,
informed by women's experiences. Its objective is to modify the legal system and the
understanding of it to improve the quality of jurisprudence and women's lives. With the standard
in law having been essentially male, almost every aspect of the law when scrutinised through
gendered lenses will fall short of gendered-ness of its effects.

The paper thus seeks to interrogate the impact of Section 79 of the Criminal Law Codification
and Reform Act on gender equality. The theory chosen is significant to this study as it helps to
understand the impact of the law on women and thus rework the law and its approach to gender.
The hypothesis is thus to the effect that Section 79 of the Criminal Law Codification is a subtle
perpetuation of gender inequality.  This, it is argued, is not apparent upon reading the provision.
It is theorised that if an appreciation of Section 79 is made in conjunction with gendered
realities, one would witness disproportionate implementation of both the law and policies that
are consequential to the provision and institutional frameworks within both the health sector
and the judiciary that, inter alia, either had different requirements as for antenatal healthcare
between men and women within the health sector or a judiciary that is oblivious to the lived
gendered realities of women who would have been prosecuted under the said provision that
criminalises deliberate transmission. It is essential to discuss the provisions of the Criminal
Code in relation to the crime of deliberate transmission of HIV.

10 S. Burris et al., ‘The Criminalization of HIV:  Time for an Unambiguous Rejection of the Use of Criminal
Law to Regulate the Sexual Behaviour of those with and at Risk of HIV’, available at:
<http://ssrn.com/abstract=1189501>, accessed 23 June 2018.
11 Sircar, supra note 1.
12 G. Feltoe, ‘Constitutionality of the Offence of Deliberately Transmitting HIV: Case Note on the Case of S v
Mpofu & Anor CC-5-16’, The Zimbabwe Electronic Law Journal (2016).
13 Feminist legal theory can be regarded as a significant challenge to traditional and dominant legal doctrine.
14 K. Bartlett, ‘Feminist Legal Methods’, 103 Harvard Law Review (1990) p. 829.
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3 The Criminal Law (Codification and Reform) Act and the Judiciary

Before discussing the laws applicable to HIV criminalisation in Zimbabwe, and whether or not
they perpetuate gender inequality, it is important to state that this paper was, on the 6 November
2018, presented at a national symposium in Harare sponsored and organised by the Raoul
Wallenberg Institute of Human Rights and Humanitarian Law. This was before the
pronouncements made by the Zimbabwean Minister of Justice, Legal and Parliamentary
Affairs, Honourable Ziyambi Ziyambi, on 30 March 2019 to the effect that government was
making plans to repeal clauses in the Criminal Law (Codification and Reform) Act [Chapter
9:23] which criminalise the deliberate transmitting of HIV by positive sexual partners. Minister
Ziyambi indicated that the law had not served its intended purpose of reducing the spread of
the virus. The Minister was quoted as follows:

… Indeed when the legislation came into effect, the thinking there was that, we need to control the spread of
HIV by criminalising those who transmit it to partners willingly. But global thinking is that the law stigmatises
people living with HIV and AIDS. Studies have shown that it does not produce the intended results that it is
intended to achieve and so what the ministry is going to do is repeal that section of the law ... We are looking
at perhaps introducing that amendment through the Marriage Bill Act that is due to come, ...15

Although the government has indicated plans to repeal clauses of deliberate transmission of
HIV, Zimbabwe’s HIV criminalisation law which is provided for in Section 79 of the Code is
still applicable. Section 79 provides as follows:

79 Deliberate transmission of HIV
(1) Any person who -
(a) knowing that he or she is infected with HIV; or
(b) realising that there is a real risk or possibility that he or she is infected with HIV; intentionally does
anything or permits the doing of anything which he or she knows will infect, or does anything which he or
she realises involves a real risk or possibility of infecting another person with HIV, shall be guilty of deliberate
transmission of HIV, whether or not he or she is married to that other person, and shall be liable to
imprisonment for a period not exceeding twenty years.
(2) It shall be a defence to a charge under subsection (1) for the accused to prove that the other person
concerned—
(a) knew that the accused was infected with HIV; and
(b) consented to the act in question, appreciating the nature of HIV and the possibility of becoming infected
with it.

Zimbabwe’s criminalisation law generally penalises deliberate transmission of HIV by persons
who know they are infected with HIV or persons who, realising that there is a real risk or
possibility that he or she is infected with HIV, intentionally transmit HIV. The wording of the
provision has been criticised as too broad.16

The offence as provided for in Section 79 requires that an accused person has, firstly, knowledge
of his HIV status and, equipped with that knowledge, has sexual intercourse with the
complainant knowing that this will infect the complainant with HIV. The complainant should
not, at the time s/he has sexual relations with the accused, know that the accused has HIV. In
this case, it is justified that an accused person who deliberately and maliciously infects the
complainant with HIV is punished severely under the offence set out in Section 79. However,
this can only be done if the state proves that complainant was infected by the accused who knew

15 See A. Mutema, ‘Ziyambi: Government to decriminalise wilful transmission of HIV’, available at
<https://www.newzimbabwe.com/ziyambi-government-to-decriminalise-wilful-transmission-of-hiv/>, accessed
3 May 2019.
16 Feltoe, supra note 12.
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he or she was HIV positive. The problem here is that it is humanly impossible to prove in a
court of law who would have infected who between the complainant and defendant in cases of
deliberate transmission of HIV. As one human rights lawyer correctly pointed out:

Judiciary can't deal with who infected who. There is no technology to generate evidence to prove that. So in
most cases the person who would report first becomes the complainant. But what if the complainant is the one
who infected defendant, how do you prove that?17

The judiciary’s lack of technology to generate the relevant evidence to prosecute cases in terms
of Section 79 of the Code has led to cases being declined for lack of evidence. Discussions with
prosecutors at West Commonage Magistrates Court in Harare proved that mostly men report
cases of deliberate transmission, especially after stumbling across anti-retroviral drugs
belonging to a female partner. The cases rarely proceed due to lack of evidence. It is therefore
no wonder why the government has declared its intention to delete the law criminalising
deliberate transmission of HIV.

Secondly, the accused should not have knowledge of his or her HIV status but should realise
that there is a real risk or possibility that he or she is infected with HIV, has sexual intercourse
with another person realising the real risk or possibility that the other person will be infected
with HIV. The complainant again should not know that the accused has HIV when they have
sexual relations. The problem that arises in this second scenario is where the accused denies
realising that there is a real risk or possibility that he or she is infected with HIV. Feltoe asks
the following pertinent questions that flow from this provision:

How will the State prove that the accused, despite his or her denial, took a conscious risk? If the accused has
not been tested and told that he or she is HIV positive, would the State be able to rely on the fact that the
accused, to his or her knowledge, was displaying symptoms of AIDS. Would this be enough for the State to
persuade the court that the only reasonable inference was that the accused must have been aware he or she
was infected with HIV and took a conscious risk?18

These questions show how problematic Section 79 of the Code is in as far as criminalising
deliberate HIV is concerned. Suffice to say that the crux of the offence in Section 79, that is,
proof of disclosure of one’s HIV status at a the relevant time, is difficult to prove with certainty.
In instances described by Feltoe19 where the court is faced with an accused person who insists
that they disclosed their status, and a complainant who alleges that they were never informed,
the courts are always left in danger of resorting to conjecture in order to decide who between
the parties will be telling the truth. As long as there exists no scientific method of determining
who between two people in a sexual relationship would have gotten infected first, then the laws
criminalising HIV transmission and non-disclosure will remain unjust and outrageously
misplaced and serving no purpose except to exacerbate the stigma attached to HIV and the
people living with it.

The failure to determine who amongst the litigants may have infected the other first may be a
contributing factor to the few numbers of cases that have seen the light of day in our courts of
law. What the study unearthed from the discussions made with a few members of the judiciary
is that a few convictions have been made on deliberate transmission of HIV. For instance, since
2015, the Bulawayo Magistrates Court dealt with seven cases under section 79 of the Code. Of
the seven cases, three complainants were female and the other four were male. Further, there

17 Bulawayo News24, ‘Pregnant HIV+ mothers face jail’, 17 December 2017.
18 Feltoe, supra note 12.
19 Ibid.
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was one conviction of 13 years imprisonment. Two cases were withdrawn before plea; two
were acquitted at the end of the state’s case; while as regards the last two cases further remand
was denied.

It is unfortunate that the problems of the HIV criminalisation law do not end with the offence
only; they also follow the defences provided. From the provision of section 79, it is a defence
for the accused to prove that complainant knew that the accused was infected with HIV. This
presents problems in that it is difficult, if not almost impossible, to prove that disclosure indeed
took place. This is because in the handful of cases that have been entertained by Zimbabwean
criminal courts, it has always been the complainant’s word against the accused’s word.
Ultimately, it becomes difficult for the state to even prove the guilt of the accused beyond a
reasonable doubt as is expected in criminal cases.

When the constitutionality of this provision was brought under scrutiny in the case of S v. Mpofu
and Another,20 the Constitutional Court of Zimbabwe held that:

The legislative objective is to halt or prevent the spread of HIV/AIDS. This objective is both important and
laudable. It is sufficiently important to override the right of non-discrimination and the right to privacy.
Because of the grave danger to life arising from HIV infection, the measure designed to meet the objective by
prosecuting those who spread the disease deliberately or recklessly is rationally connected to, and calculated
to achieve, the stated objective.21

As legitimate as the rationale of such a provision may be, it does not really detract from the fact
that there is still no basis to blame the first person to have gotten tested positive in a relationship.
For instance, in the case of Samukelisiwe,22 the woman found out she was HIV positive when
she had gone for antenatal testing. She thus went on to disclose her positive status to her then
husband.  They lived in harmony for a couple of years. However, a few years after disclosure,
the man turned violent.  When she sought protection from the police for the domestic violence,
the husband got her arrested for having deliberately transmitted the virus to him.  The man got
away scot-free for having physically abused the woman. The woman on the other hand was
prosecuted for deliberate transmission of HIV regardless of her insistence that she had indeed
disclosed her status as soon as she had found out. This case is very central in that it brings about
the question of whether or not there is a nexus between having to be the first to find out about
a positive status and having to be the one responsible for having brought the virus into the
relationship, unless if it is in the case of serodiscordant couples.23

As has already been indicated, a few cases of deliberate transmission in terms of section 79
actually get to the plea stage and even fewer get to completion with either accused persons
being convicted or being acquitted at the close of the state’s case.  It also emerged that the
power dynamics within relationships influenced the decision to either report a case of deliberate
transmission or withdraw such after it has been reported.24 One magistrate indicated that she
has only dealt with one case under Section 79, and the accused person was male.  When asked

20 S v. Mpofu and Mlilo , Judgment No CCZ 5/2016, in which the Constitutional Court held that the provision is
constitutional, clear and unambiguous.
21 Ibid.
22 ‘Alone But Together’,  a documentary by Zimbabwe Lawyers For Human Rights where the implications of the
criminalization of deliberate transmission of HIV are discussed in depth.
23 A sexual relationship where one partner is HIV positive whilst the other is negative.  In such instances, it is
very obvious who would have brought the virus into the relationship unlike in instances where both partners are
infected and it gets difficult to figure out who, between the parties, would have infected the other party.
24 It will be noted that it has become the practice that a complainant can no longer withdraw a charge once a
docket has been opened.
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to comment on whether or not as a court they would take into account issues like literacy of the
accused person, the response was “ignorance of the law is not an excuse”.

At the West Commonage Magistrates Court, a number of matters were brought early 2018, but
almost none of them reached completion as human rights lawyers took over and did
Constitutional Court referrals.  In the three matters dealt with by that local court, two had female
accused persons whereas one had a male accused person.  It emerged that the pattern is almost
the same in these cases. The complainant stumbles across anti-retroviral drugs hidden by the
accused person and then comes to know that the other party was aware of their HIV status but
never bothered to disclose.  In anger, the complainants usually go and report the cases to the
police.  Later on, after they would have calmed down, the complainants usually attempt to
withdraw the charges against the accused citing, inter alia, that they love the accused and would
like to work on their relationship. Ultimately, from the interaction with the members of the
judiciary, it became clear that courts are guided by statute and rarely do they look outside the
statutes when dealing with such matters. One magistrate succinctly indicated that:

The Magistrates’ court is a creature of statute.  We stick to what the statute says. There is discretion obviously
but the discretion is used judiciously and we are guided, in the exercise of that discretion, by what the law
says.

This position negates the gender question.  It also means that the normatively dynamic setting
within which the people that the law professes to protect is forgotten and subsequently its
influence. Ultimately, the decisions that are made are made based on the law and what the
statute says without really appreciating the important questions, particularly the ‘women
question’.25

4 Impact of HIV Criminalisation Law on Women in Zimbabwe

Compared to men, women have to a much larger degree been affected by the criminalisation of
deliberate transmission of HIV in Zimbabwean society. An interview with one of the leaders in
the health sector revealed that prenatal testing was not mandatory, but essential for the health
of both the baby and mother. She revealed that by law pregnant women should not be forced to
test for HIV. However, in practice, it became apparent that most health institutions and doctors
demand the HIV results of pregnant women, but do not impose the same requirements for
fathers of the unborn babies. Naturally, if a woman is forced to test for HIV during pregnancy,
and actually does test positive, she will have the mammoth task of disclosing her HIV status to
her patriarchal husband.

Women are also affected by criminalisation of deliberate transmission of HIV because of the
influence of cultural and patriarchal factors that continuously require that women be submissive
to men. Lightfoot-Klein succinctly describes the situation as follows:

Custom in Africa is stronger than domination, stronger than the law, stronger even than religion. Over the
years, customary practices have been incorporated into religion, and ultimately have come to be believed by
their practitioners to be demanded by their adopted gods, whoever they may be.26

25 Ibid.
26 Lightfoot-Klein 1989:47.
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The abovementioned quotation shows how “patriarchal practices shape and perpetuate gender
inequality and strip women of any form of control over their sexuality”.27 Many women in the
Zimbabwean society are unable to make autonomous decisions about when to have sex, with
whom, what type and whether or not to use protection. This encompasses women in marriage
relationships (where the use of condoms is not even negotiable), younger women who have sex
with older men for material benefits28 and women who are victims of rape or where consent to
sex is vitiated for one reason or another.29 Cultural norms also play a very pivotal role in
informing behaviour and governing sexual relationships.30 Furthermore, despite the fact that
the Constitution confers upon women the right to reproductive autonomy, the right is fraught
with limitations to the extent that it is almost impossible to fully exercise it.31

In Zimbabwe, most women are financially dependent on men and as such the power to negotiate
for safer sex is limited at most. This exposes women to the deadly HIV virus which when
infected with they cannot, for fear of being physically abused, report to the police in terms of
the country’s HIV criminalisation law. The husband being the breadwinner has an upper hand
on the wife. This means that even in circumstances where the man does intentionally infect his
wife with HIV, the woman may not report the case for fear of losing the breadwinner. Moreover,
the absence of the guarantee that the sexual partner to whom status is disclosed will not disclose
the status to third parties makes disclosure a mammoth task to embark on.

In patriarchal societies like Zimbabwe, proposing condom use or refusing unprotected sex in a
marriage is seen as questioning male authority.32 Further, in rural communities, patriarchal
norms are deeply entrenched and communities adhere to cultural practices, beliefs and
traditional laws which subordinate women. The following extract from a discussion made with
some women perfectly illustrates this point:

When I got married, I was a virgin and our families celebrated my virginity. However, my husband was
abusive, telling me that my primary role was to bear him children. I had no power to argue with him because
I was not working then and could not afford to assist with financial issues in the house. Last year, I tested
positive and it was devastating!

While women in general are vulnerable to HIV infection, married women are significantly at
higher risk of being infected because of male dominance. The perceived entitlement to sex that
is ascribed to men by society and male dominance contribute to forced sex in marriage and
increase the risk of HIV infection for women.33 Furthermore, in instances where a woman is
tested first and finds out they are positive, they are scared of physical violence, abandonment

27 M. Kambarami, ‘Femininity, Sexuality and Culture: Patriarchy and Female Subordination in Zimbabwe’,
Understanding Human Sexuality Seminar Series, Africa Regional Sexuality Resource Centre in collaboration
with Health Systems Trust, South Africa & University of Fort Hare, 2006.
28 What S. Chirawu termed transactional sex in ‘Till Death Do Us Part: Marriage, HIV/AIDS And The Law In
Zimbabwe.’, bepress Legal Series Working Paper 1419, p. 3, available at:
<https://law.bepress.com/expresso/eps/1419>.
29 This includes instances where by sex is with a minor and despite the consent the full appreciation will be
absent from the girl which makes the act tantamount to rape.
30 Some cultural practices include but are not limited to: polygamous relationships, tolerance of male
promiscuity, early marriages and women docility which robs women of all confidence and subsequently takes
away their negotiating skills when it comes to the issue of sex and protection.
31 Reference is made to the case of Mapingure v. The Minister of Home Affairs and 3 Others, Judgment No. SC
22/14.
32 E. Small and S. P. Nikolova, ‘Attitudes of Violence and Risk for HIV: Impact on Women’s Health in Malawi’,
19:4 Sexuality and Culture (2015).
33 E. Mugweni, S. Pearson and M. Omar, ‘Traditional Gender Roles, Forced Sex and HIV in Zimbabwean
Marriages’, 14:5 Culture, Health and Sexuality (2012).
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or even disinheritance by the men they financially depend on.34 A woman in such a scenario
will be faced with two choices: either to disclose their status and face physical violence, stigma
from the whole society and in the worst-case scenario abandonment or the second choice: to
conceal the status and face prosecution. One woman working with people living with HIV
stated that:

Many women are aware of the existence of HIV and have taken it upon themselves to get tested, but the
problem we found during our encounters with some of the women was that they were either afraid to tell their
partners of their HIV status for fear of being blamed or their partners would not agree to using protection
during sex.35

The statistics of cases adjudicated on under section 79 revealed that female complainants were
fewer than male complainants were. This trend portrays a gloomy picture for women.
Perceptions of a few women on criminalisation of deliberate HIV transmission was sought, and
one woman had this to say about reporting cases of deliberate transmission of HIV by women:

In as much as the provision of section 79 of the Code is, to some extent commendable for punishing intentional
transmission of HIV, women may find it difficult to report such cases because society harshly judges women
who report cases of deliberate HIV transmission. Disclosure to a partner means violence within the home and
reporting deliberate transmission means violence and stigmatisation. Stigma associated not only with HIV but
with reporting an abusive husband is the main factor that stops women from reporting. Stigmatisation is
therefore the cancerous evil that has to be dealt with if women are to freely report cases of deliberate
transmission.

This shows that women are affected either way: whether they disclose their status first to their
partners or report deliberate transmission when infected by their partners, they are exposed to
violence.

Gender equality and non-discrimination form part of the values and principles upon which the
Zimbabwean Constitution is founded.36 The Constitution further gives the state a mandate to
take all necessary steps to ensure that gender equality is realised.  The mandate includes, but is
not limited to, creating safe spaces within the law and the society to enable women to enjoy the
same respect and rights as their male counterparts, the abolishment of cultural practices that
discriminate against women and the enactment of laws that are meant to protect women and
even rectify past injustices in terms of Section 27(g) of the Constitution.37 In terms of Section
56(3) of the Constitution, no person is to be treated differently based on one of the grounds
enlisted there.38

It has been argued that criminalisation laws disproportionately affect women since most women
are living with HIV39 and most of them are likely to know of their statuses before their male
partners.40 In Africa, 60 per cent of individuals living with HIV are women and teenage girls

34 K. Siegel et al., ‘Serostatus Disclosure to Sexual Partners By HIV Infected Women and After the Advent of
The HAART’, 41:4 Women and Health (2005) p. 2.  It is indicated that research on women and HIV highlights
the difficulty that many women experience in disclosing to men, especially the ones they are dependent on.
35 Voice of Africa, ‘Patriarchal Society Exposing Zimbabwean Women to HIV Infections’, available at:
<https://www.voazimbabwe.com/a/zimbabwe-women-hiv-aids/2960594.html>, accessed 15 September 2018.
36 Section 3(g) of the Constitution.
37 This section stipulates that the state is to take necessary steps to ensure that past injustices against historically
marginalised groups are rectified.
38 The grounds include, inter alia, gender, sex, social status and race.
39 A. Ahmed, ‘HIV and Women: Incongruent Policies, Criminal Consequences’, 6:1 Yale Journal of
International Affairs (2011).
40 A. Welborne, ‘HIV/AIDS.  A War Against Women’,  Open Democracy, 7 March 2008, available at:

179



are among the most vulnerable to contracting the virus.41 What this translates to is that these
women and girls are not only potential criminals, but they are also treated differently because
of their health conditions. In a study conducted in South Africa, it was found that women,
especially rural women, living with HIV face human rights abuses.42 They suffer because they
have HIV and because they are women.

5 Conclusion

Criminalisation of deliberate transmission of HIV largely perpetuates gender inequality as
women have suffered the brunt of the continued existence of such legislation. Instead of
protecting women and facilitating the enjoyment of equality and non-discrimination rights, the
laws criminalise vulnerability. Furthermore, Zimbabwe’s HIV criminalisation laws were poorly
drafted and are discriminatorily implemented. They are too broad and indiscriminately affect
women as they usually find out about their status before their male counterparts because of the
maternal health requirements which are mandatory for the women. Disclosure of their status to
their partners, whether they were infected by the same partners or not, leads to violence from
these partners. Further, when they report deliberate transmission to the police, they face
stigmatisation from society, violence or abandonment from their male partners. This shows how
unfair the law is on women as compared to their male counterparts. The sparsity of prosecutions
of deliberate transmission of HIV is a further indication that section 79 is no longer necessary
as it serves no visible purpose other than to subtly perpetuate gender inequality and reignite the
stigma associated with HIV and how it is transmitted. The stance by the Zimbabwean
government to repeal HIV criminalisation laws is highly commendable and the next task is to
ensure that maternal health requirements make it mandatory for both partners to test for HIV.

<https://www.opendemocracy.net/en/a_war_against_women/>. Welborne indicates that in as much as there are
instances where men get tested first, mostly women know their statuses first.  Furthermore, most women find out
of their statuses during pregnancy.
41 WHO, ‘Gender inequalities and HIV’, available at:< http://www.who.int/gender/hiv_aids/en/how>, accessed
10 July 2018.
42 Amnesty International South Africa, ‘I Am At The Lowest End Of It All’, 2008.
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13 The Interface between Women and the Criminal Justice System in
Zimbabwe: Interrogation of the Gender Equalities and Discrimination

Women Offenders, Suspects, Victims and Witnesses Experience and the
Need for Law Reform

Elizabeth Lwanda-Rutsate*

1 Introduction

Within the developing world, Zimbabwe included, it has been the norm from time immemorial
that fewer women than men tend to transgress the law particularly when it comes to serious
crime. Nevertheless, it is also an indisputable fact that due to feminised poverty fewer women
offenders have the economic capacity to engage the services of a legal practitioner to defend
their rights and guarantee access to justice. This gendered difference in financial capacity
ultimately translates into significant gendered difference on who receives bail pending trial or
appeal. Consequently, due to lack of effective legal defence, more women than men accused of
a similar offence are likely to be convicted and serve a sentence with no attempt to appeal
against sentence.1

Due to the fact that globally male offenders and suspects far outnumber women in the same
predicament, ultimately therefore there is bound to be more men than women serving prison
sentences at any given time. Considering that it has been traditional practice to focus on the
interests of the majority within the criminal justice system, institutional and structural systems
have been framed in a manner that is male biased. This has created vulnerability among women
who have special needs particular to their sex that are not accommodated within the traditionally
male centric structures such as lack of: (i) state provided legal aid, (ii) unencumbered access to
private prosecution, and (iii) gender sensitive reproductive health facilities within prison
infrastructure. Apart from interrogating these vulnerabilities peculiar to women e.g. within the
prison and correctional services, this article proffers recommendations as drawn from research
findings on how the state as the key actor can redress such gender inequalities in keeping with
the dictates of international human rights and humanitarian law.

2 Conceptual Framework

2.1 Conceptualising Women’s Access to Justice within the Justice and Rule of Law
Framework

The focus of this article is the extent to which women’s access to justice within the criminal
justice system in Zimbabwe is in line with international best practices; the starting point is to
demystify the key legal concepts in the area of study. In one of his communiqués, former United
Nations Secretary-General Ban Ki-Moon aptly stated that “justice is the cornerstone of the rule
of law, underpinning all efforts to achieve international peace and security”.2 The preliminary
key questions revolve around the meaning of “justice” and/or “access to justice” as well as the
“rule of law.” Being very broad topics that cannot all be fully canvassed within this article, this
paper seeks to briefly conceptualise each of the aforementioned issues as a preliminary point.

* Human rights professional, researcher and lecturer.
1 This could either be a prison term, fine or community service.
2 Department of Peace Keeping Operations (DPKO), Justice Update, Vol. 2 (2011), p. 1.
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Viewed from the most basic perspective as reflected within the Orthodox dictionary meaning,
justice is conceptualised as “the quality of being just, fairness”. On the other hand a
philosophical view subscribes to the notion that “justice is based on moral uprightness”, based
primarily on obedience to rules as opined under the legal view that

Conformity to rules “refers to standards of rights set or defined by (substantive or procedural) law and enforced
by specific institutions (justice delivery system), with the state bearing primary responsibility for the
protection of those rights.”3

Criminal justice is the system of practices, procedures and institutions of governments directed
at upholding social control, deterring and mitigating crime, or sanctioning those who violate
laws with criminal penalties and rehabilitation efforts. Hence, justice is constituted at the
interface between substantive and procedural justice. Substantive justice relates to the content
of the law inclusive of legal principles created by legislature and judicial precedent that are
expected to be just, fair and reasonable. Procedural justice on the other hand refers to the
processes that are engaged with by institutions in order to arrive at a just or fair outcome. While
substantive justice is easy to conceptualise, procedural justice is harder to contemplate. This is
because those in authority over a court, hearing, tribunal or any other form of adjudicating
authority may out of choice or human error fail to follow to the letter what is expected
procedurally. Maiese describes procedural justice as follows:

Fair treatment is often identified with those procedures that generate relevant, unbiased, accurate, consistent,
reliable, and valid information. Rules or procedures must be consistently followed, and impartially applied.4

Citing Morton Deutsch, Maiese proceeds to state that “[p]eople feel affirmed if the procedures
that are adopted treat them with respect and dignity, making it easier to accept even outcomes
they do not like”.5 This approach to defining substantive and procedural justice has been aptly
summarised within the United Nations Secretariat whereby “the outcome or aims of
(substantive) justice are the protection and vindication of rights and the punishment and
prevention of wrongs” while on the other hand “procedural justice focuses not only on the
outcome but the process by which the outcome came about”. Hence “it is not only ‘fairness’ in
the administration of justice vis-à-vis the accused person in criminal proceedings that is
required, but also an overall sense of procedural justice for all who come into contact with the
justice system”. This definition in accordance with the UN “requires that the ‘rights of the
accused’ be regarded as well as the ‘interests of victims’ and the ‘well-being of society at
large’”. This includes “fair trial and due process rights as reflected in international human rights
norms and standards” as well as the recognition “that ‘justice’ may be administered by formal
judicial mechanisms (e.g. the courts) or traditional dispute resolution mechanism”.6

The former UN Secretary-General, the late Kofi Annan, has in the past commented on the
concept of justice and the rule of law. He indicated that from the UN perspective justice is an

3 The Justice, Law and Order Sector Programme – Uganda: Study on Gender and Access to Justice, at p. 2.
4 M. Maiese, ‘Procedural Justice’, in G. Burgess and H. Burgess, Beyond Intractability (Conflict Information
Consortium, University of Colorado, Boulder, 2004), available at:
<http://www.beyondintractability.org/essay/procedural-justice>, accessed 14 August 2018.
5 M. Deutsch, ‘Justice and Conflict’, M. Deutsch and P. T. Coleman (eds.), The Handbook of Conflict
Resolution: Theory and Practice (Jossey-Bass Inc. Publishers, San Francisco, 2000) p. 45. A more recent edition
(2011) is available at: <https://www.beyondintractability.org/essay/procedural_justice>, accessed 14 August
2018.
6 See Handbook for Judicial Affairs Officers in United Nations Peacekeeping Operations, Office of Rule of Law
and Security Institutions (ORLSI), Department of Peace Keeping Operations (DPKO), UN, 2013, at p. 17,
available at: <http://www.un.org/en/peacekeeping/publications/cljas/handbook_jao.pdf>, 17 March 2018.
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ideal of accountability and fairness in the protection and vindication of rights and the prevention
and punishment of wrongs. Justice implies regard for the rights of the accused, for the interests
of victims and for the well-being of society at large whereby both formal judicial mechanisms,
traditional dispute resolution mechanisms are equally relevant. 7 In another forum he proceeded
to suggest that a comprehensive approach should be taken towards justice and the rule of law
as these should encompass the entire criminal justice chain, not only police but lawyers,
prosecutors, judges and prison officers, as well as many issues beyond the criminal justice
system being wary of a “one-size-fits-all” that does not work.8 In summing up what the two
concepts entail, the UN has also stated that the rule of law is a principle of governance in which
all persons, institutions and entities, public and private, including the state itself, are
accountable to laws that are publicly promulgated, equally enforced and independently
adjudicated, and which are consistent with international human rights norms and standards. It
requires as well measures to ensure adherence to the principles of supremacy of the law,
equality before the law, accountability to the law, fairness in the application of the law,
separation of powers, participation in decision-making, legal certainty, avoidance of
arbitrariness, and procedural and legal transparency.9

2.1 Equality, Equity in Accessing Justice

2.1.1. Access to Justice

The focus of this paper is on women’s interface with the criminal justice system involving their
access to justice and the rule of law. While the term “access” “may be perceived in terms of
mere contact or right of entry or right to use; in a comprehensive sense it includes all aspects of
contact, entry and use of the legal system”.10 Ultimately, therefore “access to justice” means
different things to different people depending on their prevailing personal circumstances. The
assessment is therefore subjective. Hence “access to justice” has been conceptualised within
different forums (fora) as entailing: (i) the ability or capacity to access judicial services; (ii) the
right to appear in court; (iii) affordable legal services; (iv) availability of legal aid for those who
cannot afford; and (v) guaranteed uniform remedies for similar offences or alternatively
equality of outcomes or equality before the law. In summary, the argument is that access to
justice involves fairness, impartiality or equity, equality, morality and active societal
participation. Access to justice is a human right that is a basic principle of the rule of law. In its
absence people in general are unable to have their voice heard, exercise their rights, challenge
discrimination or hold decision-makers accountable.

Globally, several economic, structural and institutional factors have been cited as barriers that
traditionally hinder access to justice. In summary, these relate to:

7 See the Report of the Secretary-General on the Rule of Law and Transitional Justice in Conflict and Post-
conflict Societies (2004), S/2004/616, p. 4, para. , available at:
<https://www.un.org/ruleoflaw/files/2004%20report.pdf>.
8 See the Foreword to UNDP, Access to Justice Practice Note, 2004, UN Publications, at p. 2, available at:
<http://www.undp.org/content/dam/aplaws/publication/en/publications/democratic-governance/dg-publications-
for-website/access-to-justice-practice-note/Justice_PN_En.pdf>,  accessed 15 August 2018.
9 Ibid., para. 6; see also Guidance Note of the Secretary General on the United Nations Approach to Rule of Law
Assistance, UN, 2008, at p. 1, available at:
<https://www.un.org/ruleoflaw/files/RoL%20Guidance%20Note%20UN%20Approach%20FINAL.pdf>,
accessed 21 June 2018.
10 Supra note 3.

183



the complexity and cost of legal processes, time, geographical and physical constraints. Importantly, many
people – especially those in vulnerable and marginalized groups – neither recognize their problems as legal
ones, nor identify the potential legal remedies for those problems. Cost, including opportunity cost, and trust
in the justice system are also important factors in determining whether or not people seek legal assistance, or
take action at all, to resolve their legal problems.11

With justice being constituted of substantive and procedural justice, this paper also discusses
the extent to which women have enjoyed the two. A question is asked regarding how justice on
paper may effectively be translated to justice in action in order for the state to comply with its
obligation to respect, promote and fulfil women’s right to access justice on an equal basis with
men. Further, what is equality?

2.1.2 Equality and Equity: Which Is the Fairer of the Two?

Arguments have been raised in the past on the conceptualisation of equality, equity or fairness
and non-discrimination in participation or access to justice. Equality has been defined as
implying sameness among a selected community whereby everyone within that community is
treated in the same way, without giving any effect to their different needs and requirements.
The rationale behind equality is that all the individuals being viewed as equal should also enjoy
equal treatment in society such that they are not discriminated against on prohibited grounds as
outlined in the International Covenant on Civil and Political Rights, Convention on the
Elimination of All Forms of Discrimination Against Sweden (CEDAW) and the Maputo
Protocol. Equality is usually associated with de jure or formal equality as reflected in gender
equal provisions in a nation’s laws, for example the constitutional right to equality before the
law where gender inequalities vis-à-vis the capacity to finance the institution of a law suit exist
but are not taken into account.

On the other hand the term equity implies the exercise of fairness among members of a selected
community. While equality does not take into account people’s different needs, equity on the
other hand thrives on treating individuals fairly as based on their individual needs and
requirements that may be different. Equity ensures that all individuals are provided the
resources they need to have access to the same opportunities. Hence the introduction of gender
based quotas has been used in the education and political sector as an affirmative action to
achieve equity between men and women in recognition of historical gender imbalances in
accessing opportunities such as the right to education and resources. Equity which often results
in de facto, substantive or transformative equality would be reflected where the laws would
provide for state funded legal aid for indigent people from traditionally marginalised groups
who lack the financial capacity to launch legal action or defence after good cause being shown.

Equality and equity have been described in the popular illustrations below under Figures 1, 2,
and 3. The two concepts form the cornerstone of the sameness and difference concept as
explained by the illustrations below.

11 OECD, Leveraging the SDGs for Inclusive Growth: Delivering Access to Justice for All, Issues Brief, 2016,
Open Society Foundations, available at: <https://www.oecd.org/gov/delivering-access-to-justice-for-all.pdf>,
accessed 8 December 2018.
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Figure 1, 2 & 3: Equality versus Equity12

In figures 1 and 2, three individuals of different ages and different heights as well as different
ability wish to equally enjoy watching cricket and soccer games from behind a wall with a
height meant to suit adults who also are able-bodied. Figure 3 shows different animal species,
such as a chimpanzee, seal, elephant, bird, fish, dolphin and a dog, that are being required to
undergo a similar examination, that of climbing a nearby tree. However, it is well known to the
examiner that only the chimpanzee and the bird (by flying to the top) can climb the tree. While
there is equality in treatment this has unfair or inequitable results requiring the setting of a
different examination for which each of the seven animals have capacity. In figures 1 and 2,
equality would simply require that all the three individuals despite having different heights and
ability be subjected to same conditions with inequitable results. However applying the concept
of equity whereby affirmative action is taken the tallest person’s stool is taken away to add to
the one the shortest has so as to increase the height and a tall wheelchair ramp is placed against
the wall for the physically challenged individual to climb up to a better height. This results in
everyone being able to equally enjoy watching the games. Equity’s ultimate goal therefore is to
achieve equality of outcomes. On the other hand, the “rule of law”, being “a cornerstone of
democratic governance, ensures that governmental authority is legitimately exercised in
accordance with written, publicly disclosed laws which are consistent with international human
rights norms and standards and enforced in accordance with established procedural steps
referred to as due process” of law that guarantees an environment that promotes equality and
non-discrimination.

3 Methodological Framework

3.1 Scope of the Study

Rather than investigate the generalised access to justice for the different social groups in
Zimbabwe, this study focuses specifically on women’s access to justice. Due to limitations of
time and funding, this study was limited to Harare and Chitungwiza where interviews were held
with women and men currently interfacing with the criminal justice system as drawn from
police cells, prison cells and at court. As an exceptional case a group interview was also held
with women who engage in paid sex work and solicit for clients along Harare’s avenues at
night. Interviews were also held with officials within the Ministry of Justice, Judicial Service
Commission, Zimbabwe Prisons and Correctional Services, Attorney General’s Office and the

12 Equality and Equity Illustrations, available at: <https://artplusmarketing.com/equality-equity-freedom-
55a1d675b5d8>  and <http://muslimgirl.com/46703/heres-care-equity-equality/>,  accessed 28 September 2018.

EQUALITY = SAMENESS VERSUS EQUITY = FAIRNESS
GIVING EVERYONE THE SAME THING ACCESS TO SAME OPPORTUNITIES

It only works if everyone starts from the same point. We must first ensure equity before we can enjoy equality
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Zimbabwe Republic Police in Harare. The sample of interviews for accused and victims of
offences was constituted of 20 persons.

3.2 Methodologies, Theories and Perspectives

3.2.1 Research Methodologies

The study from whose findings this paper is derived was a qualitative one whereby both desk
and grounded research was engaged with. The human rights based and women’s law approaches
were the key research methodologies used in unearthing data for this paper. The human rights
based approach was preferred as a research methodology when conducting the desk research.
This is due to the fact that when applied to research a human rights based approach is primarily
premised on the universality and fundamentality of human rights. It is a conceptual framework
normatively based on international human rights standards and operationally directed towards
promoting and protecting human rights. Used in development planning, it integrates the norms,
standards and principles of the international human rights system into the plans, policies and
processes of development. A human rights approach is also known for its solutions that are
generally more sustainable because under its framework decisions are focused on what
communities and individuals require as per internationally agreed standards, rather than ad hoc,
off the cuff decisions that in most cases are based on the idiosyncrasies of individuals or external
agencies wielding authoritative power who may view beneficiaries as objects of charity rather
than rights holders. In this paper the human rights standards expected when women interface
with criminal justice systems are identified from both the international and domestic
perspectives. These theoretical perspectives were then compared with findings made from the
grounded research.

As part of the grounded research methodology, the women’s law approach was used simply
because as a legal discipline “women’s law … explores the reality of women’s lives and from
that perspective ‘interrogates’ and investigates the law”.13 This approach in its diversity takes
women and their lived realities as a starting point in dealing with law, and ultimately law
reform, since it is borne out of the need to break out of the conventional legal centralist and
androcentric paradigms in the analysis of law.14 Using the women’s law approach the research
sample was made up mostly of women in police cells, soon after arrest, at court for the first
appearance and during trial, and in prison cells during remand and after conviction. Five men
were interviewed for comparative purposes. With the exception of office holders within the
criminal justice system, there was random sampling of interviewees at police holding cells,
courts and within prison and correctional services.

3.2.2 Analytical Framework

In analysing the data collected in this study both gender and feminist analyses were engaged
with to come up with a sex, gender and the law analytical framework. Taken in the current
context, a gender analysis which refers to a systematic way of looking at the different impacts
of development on women and men would require the separation of data by sex so as to
understand the differential impacts of laws and policies on women and men. A gender analysis

13 A. W. Bentzon et al., Pursuing Grounded Theory in Law: South-North Experiences in Developing Women’s
Law (Mond Books, 1998), available at: <http://www.searcwl.ac.zw/downloads/Pursuing-Grounded-Theory-in-
Law-optimised.pdf>, accessed 28 September 2018.
14 J. E. Stewart et al., Paving the Way fFrward: A Review and Research Primer of WLSA Research
Methodologies, WLSA, 1997, Harare.
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also seeks to understand the socially constructed roles of men and women prior to the
formulation, design or development of any process. Such analysis must always ask how a
particular activity, decision or plan will affect women differently from men. In the case at hand
resort had to be had to sex and gender disaggregated data obtained from international databases
rather than the local ZIMSTAT office which has its own challenges when it comes to the sex
disaggregation of national statistics.

A feminist analysis on the other hand is sex based, premised on the belief that men and women
deserve equality in all opportunities, treatment, respect and human rights inclusive of access to
justice. In keeping with international human rights law, a feminist analysis focuses on women
as a starting point, viewing them as belonging to a traditionally marginalised group which is
generally also poor in comparison to men due to feminised poverty. The argument justifying
the use of a feminist analysis of laws, policies and collected research data is based on the fact
that traditionally government legislation and policy have been viewed either as gender-neutral
and/or value-free instruments on the assumption that the formulation and administration of
public policy benefits all members of the public equally. Nevertheless, as earlier explained in
this paper, structural gender inequalities are still embedded in our society, leading to women
failing to enjoy access to justice on an equal basis with men due to a myriad of gender-based
barriers that inhibit their equal access to justice. That is why addressing men and women who
are suffering inequalities in an equal way causes, in practice, the perpetuation of these
inequalities. It is to be noted however that since women on one hand and men on the other are
not homogeneous groups, the research sample in this study had to be analysed from the
perspective of intersectionality or intersectional discrimination15 using the sameness and
differences concept as earlier defined.

3.2.3 Overarching Objectives

1. To contribute to more informed and inclusive human rights reform programmes in
Zimbabwe, so that legislation, policies, practices and decision-making increasingly
reflect international standards and principles, as provided for in the Zimbabwean
Constitution;

2. To give specific attention to gender equality and the human rights of women as cross-
cutting priority issues, and

3. To promote increased availability and accessibility of high-quality human rights
research products in support of the aforementioned objectives.

3.2.4. Sub-Research Objectives

1. To describe and give a historical overview of the legal and human rights framework
regulating how women are treated within Zimbabwe’s criminal justice system;

2. To unearth the gender inequalities and discrimination that different women face in
Zimbabwe whenever or wherever they engage with the criminal justice system; and

3. To offer recommendations on how the gender inequalities may be redressed.

15 A term coined by an American professor Kimberlé Crenshaw in 1989, intersectionality has been defined as:
“The view that women experience oppression in varying configurations and in varying degrees of intensity” as
based on intersecting grounds that include but are not limited to sex, race, gender, disability, literacy level,
poverty and ethnicity. Since women are a heterogeneous group, they would then experience intersectional
discrimination as based on combined or intersecting prohibited grounds such as race and sex; gender and
disability; poverty, literacy and gender or sex, ethnicity and citizenship, among many other combinations.
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3.2.5 Key Research Questions

1. What are the legal and human rights frameworks that have been used to protect the rights
of women within the criminal justice system from 1980 to date?

2. To what extent have those provisions been effective in guaranteeing women equal and
non- discriminatory treatment when they interface with the criminal justice system?

3. Is there room for improvement? If yes, what are the recommendations?

3.3 Data Collection Methods

For purposes of data collection in the grounded research, interview guides were used because
being open ended, the flow of an interview will follow the direction of an interviewee’s
responses. There were also in depth individual interviews and group interviews with women
and male suspects, offenders, victims, witnesses and convicted persons and other key
stakeholders within Zimbabwe’s criminal justice system.  The interviews sought to capture
interviewees’ lived experiences when they interfaced with the criminal justice system in
Zimbabwe upon arrest or reporting a crime, in the police cells, upon the first appearance in
court and application for bail, legal aid issues, trial and being an accused person or state witness,
upon conviction, sentencing and detention in prison.

4 Institutional Framework

No other institution within the area of access to justice, justice delivery and the administration
of justice in Zimbabwe has been more active than the Justice, Law and Order Sector (JLOS)
grouping. According to a 2014 Report by Zimbabwe’s Ministry of Justice, Legal and
Parliamentary Affairs (MoJLPA):

The JLOS is a sector-wide approach to the delivery of justice which aims to ensure a harmonized and
coordinated system for strengthening justice delivery and the enjoyment of human rights. It comprises several
institutions involved in the administration of justice, maintenance of law and order, as well as promotion and
protection of human rights in Zimbabwe. These include the MoJLPA; Ministry of Home Affairs (MoHA);
Ministry of Women Affairs, Gender and Community Development (MoWAGCD); Attorney-General’s
Office; Law Development Commission (LDC); National Prosecuting Authority (NPA); Legal Aid Directorate
(LAD); Judicial Service Commission (JSC); Zimbabwe Prisons and Correctional Service (ZPCS); and
Zimbabwe Republic Police (ZRP). UNDP, the United Nations Children’s’ Fund (UNICEF) and UN Women
provide technical and advisory support to the JLOS, while the Ministry of Finance and Economic
Development (MoFED) and the Ministry of Public Service, Labour and Social Welfare (MoPSLSW) are also
members. Other entities and institutions participate in the JLOS by invitation. These include law-based CSOs,
such as Justice for Children (JCT), Zimbabwe Women Lawyers Association (ZWLA), Childline and Musasa
Project; the Zimbabwe Human Rights Commission (ZHRC); Zimbabwe Anti-Corruption Commission
(ZACC); Zimbabwe National Statistics Agency (ZIMSTAT), Parliamentary portfolio and thematic
committees, traditional leaders and academia.16

Questions have been asked however whether this is not in contravention of the separation of
powers requirement17 under the rule of law concept. However, from a cost benefit analytical

16 Comprehensive Capacity Assessment of the Justice, Law and Order Sector (JLOS) Project on Enhancing
Justice Delivery and Human Rights for all, July, 2014, Ministry of Justice, Legal and Parliamentary Affairs,
Zimbabwe and UNDP.
17 The separation of powers is a concept used for the governance of a state. Under this concept, a state’s
governmental responsibilities are divided into three distinct branches, namely the legislature, the executive and
the judiciary each with separate and independent powers that do not overlap so as to limit any one branch from
exercising the core functions of another. The intent is to prevent the concentration of power in one arm of
government and provide for checks and balances.
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framework, it has been found that this unified approach to improving justice delivery has more
benefits than losses considering that in their deliberations members of the JLOS do not directly
involve themselves in pending cases outside discussions revolving around how conditions may
be improved e.g. on pre-trial detention.

5 Legal Framework

5.1 Introduction: An Accused Woman’s Rights at International, Regional and Domestic
Levels

The area of criminal justice is one which is regulated by a comprehensive legal framework
emanating from a combination of human rights conventions and humanitarian law standards at
international and regional level as well as the Constitution and criminal laws at domestic level.
The international human rights standards have been agreed by the international community
mostly through the United Nations. Zimbabwe is party to a wide array of international human
rights treaties, conventions and declarations that guarantee women’s human rights to equality
and non-discrimination in accessing justice. The de jure position vis-à-vis compliance with
international human rights is very noteworthy. The area worthy of critical analysis is therefore
the de facto or substantive position as revealed by research since it is only after the practical
application of theoretical premises that sustainable development can be achieved.  The burning
question therefore is whether the international human rights standards domesticated in
Zimbabwean laws are being practiced on the ground and whether they are impacting positively
on marginalised groups (inclusive of women) who have traditionally suffered under
discrimination, exclusion and other forms of unfair inequalities as they interface with the
criminal justice system?  As once commented upon by former UN Secretary General Ban Ki-
Moon:

The high standards trust in humanity and hope for the future that are expressed in UN human rights instruments
require sound accountability mechanisms for their realization. If those who sign agreements such as the
Convention on the Elimination of all forms of Discrimination against Women, or who endorse the Beijing
Platform for Action, do not translate commitments into actions and are not held to account for these actions,
these texts lose credibility. Accountability is essential if the world is to realize women’s rights and gender
equality.18

5.2 At International Level

The main international human rights instruments, such as the International Covenant on Civil
and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural
Rights (ICESCR) and the Convention on the Elimination of all forms of Discrimination Against
Women (CEDAW), are treaties which are legally binding on all states which have ratified or
acceded to them, which includes Zimbabwe. The Universal Declaration of Human Rights is
customary international law which every UN Member State has to comply with, while the
Beijing Declaration and Platform for Action (1995) is merely persuasive. Most of these
international human rights standards contain references to the treatment of people who are
deprived of their liberty.
This paper seeks to analyse and assess the Zimbabwean state’s substantive compliance with
commitments made under the international and regional human rights law framework vis-à-vis
women’s interface with the criminal justice system either as accused persons or victims. Apart
from being a signatory to a wide range of international human rights instruments which it has

18 Message prefacing the UNIFEM Progress of the World’s Women 2008/2009 Report; Who Answers to Women:
Gender and Accountability, at p. ii.
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subsequently ratified, except the Convention Against Torture (CAT), Zimbabwe is also bound
by the various humanitarian law instruments as well as principles and guidelines applicable
within the criminal justice system dealing specifically with prisoners and conditions of
detention. The more detailed standards which are set out in these principles, minimum rules or
guidelines provide a valuable complement to the broad principles contained in the legal treaties.
These include:

1. The United Nations Standard Minimum Rules for the Treatment of Prisoners (1955) as
revised in 2015 and now called the UN Nelson Mandela Rules;

2. The Rules for the Treatment of Women Prisoners and Non-Custodial Measures for
Women Offenders (the UN Bangkok Rules of 2010);

3. The Body of Principles for the Protection of All Persons under Any Form of Detention
or Imprisonment (1988);

4. The Basic Principles for the Treatment of Prisoners (1990);
5. UN Standard Minimum Rules for Non-custodial Measures (the Tokyo Rules) (1990);
6. The Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing

Rules of 1985) which are pertinent when dealing with juvenile girl prisoners below the
age of 18 years;

7. The Code of Conduct for Law Enforcement Officials of 1979 and the Basic Principles
on the Use of Force and Firearms (1990) which are part of the regulations specifically
addressed to staff working with people who have been deprived of their liberty.

Then there are those international human rights standards pertaining to state assisted legal aid
at the pre-trial and trial stages which include the following:

1. UN Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems
(2012);

2. UN Basic Principles on the Role of Lawyers (1990).

It is to be noted that the UN Principles and Guidelines on Access to Legal Aid in Criminal
Justice Systems adopted by the UN General Assembly in December 2012 are the first
international instrument to deal with legal aid whereby paralegals are also recognised.

5.2.1 A Brief Commentary on the Key Instruments under the International Framework

Universal Declaration of Human Rights (UDHR), 1948

Often referred to as the mother or fountain of all human rights instruments, Article 1 of the
UDHR states in part that “[a]ll human beings are born free and equal in dignity and rights”,
which sets the foundation for all the other rights outlined in the instrument particularly
regarding non-discrimination on any of the prohibited grounds.19

International Covenant on Civil and Political Rights (ICCPR), 1966

Articles 9, 10, 14, 15, 16 and 17 are pertinent. These Articles simply reiterate the rights outlined
earlier as drawn from the UDHR. Further to the rights in the UDHR the ICCPR also speaks on
the following rights for accused persons:

19 Article 2.
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1. Right to be promptly advised of the reason for arrest and the charge against them in a
language they understand;

2. Right to be promptly brought before a judge to be tried within reasonable time or be
released on bail;

3. Right to challenge their arrest and/or detention before a court and if they succeed to
have an enforceable right to compensation;

4. Right of an accused person to be separated from convicted persons;
5. Right to adequately prepare a defence and have a defence counsel of their choice and to

be advised of right and to receive state legal aid if indigent;
6. Right not to self-incriminate;
7. Right to free assistance of an interpreter; and
8. Right to be tried in person, examine state witnesses and to call defence witnesses who

shall be examined by the state.

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW),
1981

While CEDAW also covers the rights covered in the UDHR and the gender neutral ICCPR, it
goes a step further by using gender specific language. Article 1 defines what discrimination is,
while Article 2 outlines in detail women’s rights to equality and non-discrimination as well as
access to justice. CEDAW invokes UN member states which includes Zimbabwe to condemn
discrimination against women in all its forms, and eliminate discrimination against women
through a wide range of actions that encompass law reform which serves to modify or abolish
all existing laws, regulations, customs, tradition and cultural practices and prejudices that
constitute discrimination against women.20 While Article 15(1) makes it mandatory for states
to accord to women equality with men before the law, CEDAW also suggests the adoption of
temporary special measures aimed at accelerating de facto equality between women and men,21

suppressing all forms of traffic in women and exploitation of prostitution of women.22

Beijing Declaration and Platform for Action (1995)

The Beijing Declaration has 12 critical areas of concern which focus on equality and non-
discrimination, social and economic empowerment of women as well as the eradication of
violence against women. Zimbabwe has been compliant in promoting the legal empowerment
of women, encouraging private non-government organisations (NGOs) such as the Legal
Resources Foundation, Zimbabwe Women Lawyers Association, Women and Law in Southern
African Research and Education Trust and Women’s Coalition of Zimbabwe to provide free
legal education and legal aid to indigent women although they focus on civil cases. Zimbabwe’s
National Gender Policy is a direct result of this platform.

Vienna Declaration and Programme of Action (1993)

Paragraph 5 declares that “all human rights are universal, indivisible and interdependent and
interrelated”, and paragraph 18 declares that “[t]he human rights of women and of the girl-child
are an inalienable, integral and indivisible part of universal human rights”, calling for women’s
full and equal participation in all sectors at the national, regional and international levels as well

20 See in particular Articles 2 and 5.
21 Article 4.
22 Article 6; prostitution has been a controversial issue and source of discrimination against women in Zimbabwe
as discussed later in the paper.
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as the eradication of all forms of sex and gender based discrimination, sexual violence and
gender based violence being particularly relevant.

5.3 The AU Regional and SADC Sub-Regional Human Rights Framework

At regional and sub-regional levels, Zimbabwe is party to the following human rights
instruments and standards that also touch on equality and non-discrimination of accused persons
as well as conditions for pre-trial and post-trial detention:

1. African Charter on Human and Peoples Rights (1986);
2. Protocol to the African Charter on Human and Peoples Rights on the Rights of Women

in Africa (2005);
3. SADC Protocol on Gender and Development (2008) and its 1998 Addendum on the

Prevention and Eradication of Violence against Women and Children;
4. African Charter on the Rights and Welfare of the Child General Comment No.1 on

Article 30 on protection of children of incarcerated parents (2013);
5. AU Solemn Declaration on Gender Equality;
6. Guidelines and Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman

or Degrading Treatment or Punishment in Africa (Robben Island Guidelines) (2002);
7. African Commission, Guidelines on the Use and Conditions of Police Custody and Pre

Trial Detention in Africa (2015);
8. Kampala Declaration on Prison Conditions in Africa (1996);
9. Ouagadougou Declaration and Plan of Action on Accelerating Prisons and Penal

Reform in Africa; and
10. SADC Standard Minimum Guidelines for the Treatment and Management of Detainees

(2014).

5.3.1 Taking an Afrocentric Approach: A Commentary

African Charter on Human and People’s Rights (1986)

Within the African regional framework equality and non-discrimination are emphasised in
Article 2 while Article 3(1) and (2) provide that:

Every individual shall be equal before the law.
Every individual shall be entitled to equal protection of the law.

Articles 4 to 7 re-emphasise the provisions within the ICCPR on equality and non-
discrimination as well as accused persons’ rights when accessing justice. Article 18(3) is on the
elimination of discrimination against women.

Protocol to the African Charter on Human and People’s Rights on the Rights of Women in
Africa (Maputo Protocol) (2005)

While the Maputo Protocol is almost a replica of CEDAW, the former has its own strengths;
for example CEDAW does not elaborate on women’s rights when accessing justice. On the
other hand Article 8 of the Maputo Protocol provides extensively on “access to justice and equal
protection before the law”.23 The Protocol also reserves whole articles to issues to do with: (i)

23 See Article 8(a)–(f).
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the elimination of discrimination against women; (ii) the right to dignity; (iii) the rights to life,
integrity and security of person; (iv) the elimination of harmful practices; (v) health and
reproductive rights; and (vi) sustainable development.24

5.4 At National/Domestic Level

Zimbabwe’s legal framework regulating women’s access to justice, equality and non-
discrimination is quite comprehensive as it domesticates most of the international human
rights standards. The national framework includes but is not limited to the following
legislation:

1. Constitution Amendment No. 20 of 2013;
2. Criminal Law (Codification and Reform) Act] (2001) (incorporating the old Sexual

Offences Act);
3. Termination of Pregnancy Act Chapter 15:10;
4. National Gender Policy;
5. Community Service and Victim Friendly Courts.

5.4.1 Constitutional Legal Framework

Constitution of Zimbabwe Amendment No. 20 Act, 2013

In 2013, Zimbabwe ushered in a very progressive Constitution which domesticates most of the
key international human rights provisions and standards and is also renowned for being very
gender responsive in its provisions.25 Its high level of gender responsiveness addresses
historical discriminatory practices women were subjected to under customary law such that
traditional dispute resolution frameworks pertaining to domestic violence tended to oppress
women. Being “the supreme law of Zimbabwe ... any law, practice, custom or conduct
inconsistent with it is invalid to the extent of the inconsistency”.26 This is further emphasised
upon in section 80(3) stating that “[a]ll laws, customs, traditions and cultural practices that
infringe the rights of women conferred by this Constitution are void to the extent of the
infringement”. In keeping with CEDAW and the Maputo Protocol, the Constitution of
Zimbabwe makes it imperative that the state takes positive measures to rectify gender
discrimination and imbalances resulting from past practices and policies.27 Section 56(6)
addresses issues pertaining to equity through providing for affirmative action where it states:

The State must take reasonable legislative and other measures to promote the achievement of equality and to
protect or advance people or classes of people who have been disadvantaged by unfair discrimination, and (a)
such measures must be taken to redress circumstances of genuine need; (b) no such measure is to be regarded
as unfair for the purposes of subsection (3).

It is through this avenue that in providing state provided legal aid the focus should be on
indigent women seeking to access justice in criminal law cases. In Zimbabwe legal aid in

24 See Articles 2, 3, 4, 5, 14 and 19.
25 See sections 17 (gender balance); 25 (protection of the family and prevention of domestic violence); 26 and 78
on marriage rights; 49 (right to personal liberty); 50 (rights of arrested and detained persons; 51 (right to human
dignity); 52 (right to personal security); 53 (freedom from torture or cruel, inhuman or degrading treatment or
punishment); 56 (right to equality and non discrimination); 68 (right to administrative justice); 69 (right to a fair
hearing); 70 (rights of accused persons); and  80 (rights of women).
26 See section 2.
27 Section 17(2).
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criminal cases is only provided for murder cases and yet globally very few women commit
murder as compared to men. In Zimbabwe legal aid is a right whereby under the Constitution
the state is invoked to “take all practical measures, within the limits of the resources available
to it, to provide legal representation in civil and criminal cases for people who need it and are
unable to afford legal practitioners of their choice”.28

Under the Zimbabwean Constitution, the right to equality and non-discrimination is provided
for whereby all persons are deemed equal before the law, having the right to equal
opportunities.29 Upon arrest, an accused person is entitled to be informed of the charge they are
facing as well as the right to be legally represented at their own expense in a fair public hearing
before an independent and impartial court.30 An accused person has the right to keep their
silence, to admit or not to admit to an offence. Women accused persons enjoy fully the right to
life as they cannot be sentenced to death.31 Section 70 of the 2013 Constitution as the supreme
law of Zimbabwe guarantees women accused of committing a criminal offence the enjoyment
of all the rights outlined under international human rights law standards that include: the
presumption of innocence until proven guilty, to be brought before a judge soon after arrest,
legal representation, legal aid, not to self-incriminate and to have access to the free services of
an interpreter, among many others.32

It is important to note that being the supreme law of the land “the obligations imposed by (the)
Constitution are binding on every person, natural or juristic, including the State and all
executive, legislative and judicial institutions and agencies of government at every level, and
must be fulfilled by them”.33 The supremacy of the Constitution is also listed as one of the
country’s founding values and principles together with the rule of law; fundamental human
rights and freedoms; recognition of the inherent dignity and worth of each human being;
recognition of the equality of all human beings; gender equality and the principles of good
governance, which bind the state and all institutions and agencies of government at every level,
including  the observance of the principle of separation of powers; transparency, justice,
accountability and responsiveness.34 The Constitution’s Bill of Rights in Chapter 4 also binds
the state, every person, including juristic persons and institutions at every level to respect,
protect, promote and fulfil the rights and freedoms set out in Chapter 4.35

5.4.2 Statutory Framework

The Criminal Law (Codification and Reform) Act Chapter 9:23 of 2004 (Criminal Law Code)
(incorporating the old Sexual Offences Act)

The Criminal Law Code was enacted with the sole purpose of consolidating and codifying the
various criminal acts previously covered under both statutory and common law. The Code went
on to incorporate key pieces of legislation which thereafter ceased to exist as independent
pieces, for example the Sexual Offences Act which now forms part of the Code as Division E
on crimes relating to prostitution or the facilitation of sexual crimes covering sections 81 to 87.

28 Section 31.
29 Section 56(1).
30 Section 69.
31 Section 48.
32 See section 70(1)–(5) on the rights of accused persons.
33 Section 3 of the Constitution.
34 Ibid.
35 Section 44.
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The Code introduced the “marital rape” clause which criminalised rape within marriage,
addressed human trafficking and introduced harsher penalties for sexual offences.

Criminal Procedure and Evidence Act Chapter 9:07

It is under this Act that the Prosecutor General may issue to an accused person a certificate to
institute private prosecution. The only shortcoming is the non-existence of legal aid for such
private prosecution, a very expensive undertaking which most women cannot afford. This issue
was brought to the fore in the case of State v. Munyaradzi Kereke, where a former Member of
Parliament was accused of raping his wife’s niece, then aged 10 years, at gunpoint. After the
then Prosecutor-General Tomana declined to prosecute Kereke, the minor’s grandfather sought
to institute private prosecution but faced many hurdles from the Prosecutor-General who
seemed reluctant to issue the certificate to institute private prosecution. Since he had the
financial resources, Francis Maramwidze successfully instituted the private prosecution and
Kereke was convicted and is currently serving a long prison sentence. The Prosecutor General
was also dismissed from his job as a direct result.

Domestic Violence Act Chapter 5:16

This Act revolutionised women’s access to justice as it criminalised domestic violence which
in the past was viewed as a minor issue with unfair gendered impacts on women. Considering
that it is mostly women who bear the brunt of domestic violence under the hands of their
partners, and may be socialised to remain silent despite the violence, the fact that the Act also
provides for third parties to report any domestic violence they might be aware of where the
person experiencing domestic violence themselves is unable to report it is a very progressive
gender responsive strategy. The Act outlines the arrest and enforcement procedures and
establishes an Anti-Domestic Violence Council.36

Legal Aid Act Chapter 7:16

The Legal Aid Act outlines the procedures followed by the Legal Aid Directorate in the
provision of legal aid to indigent persons for both criminal and civil cases. The Act regulates
matters related to application for legal aid; eligibility for legal aid; assessment of means; legal
aid at the instance of the court or the Attorney-General; assignment of a legal practitioner; and
termination of legal aid.

5.4.3 Policy Framework

National Gender Policy

The National Gender Policy has a policy goal “to eradicate gender discrimination and
inequalities in all spheres of life and development”. Under thematic area (iv) on gender based
violence, the Policy gives statistics on GBV whereby women constitute the majority of
victims.

36 Sections 5–14 and section 16.
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Protocol on the Multi-Sectoral Management of Sexual Abuse and Violence in Zimbabwe by
Judicial Service Commission, 201237

Initially ushered in in 2003, this Protocol’s response system and guiding principles bind all
relevant government ministries and departments that sign it as well as civil society
organisations committed to the management of sexual violence and abuse. Focusing on sexual
violence and abuse, the Protocol’s provisions also support survivors of other forms of
violence, such as physical and emotional violence. The purpose of the Protocol is given as:

1. To safeguard the rights of survivors of sexual violence and abuse, guaranteeing that they
receive a holistic package of age and gender sensitive, survivor-centred services for their
psychosocial well-being and protection by the welfare and justice systems.

2. To provide a standard set of age and gender-sensitive procedures that must be
undertaken to ensure this holistic response to child and women survivors of sexual
abuse.

3. To strengthen and clarify the roles and responsibilities between service providers and
agencies that have statutory and thus obligatory responsibilities in the delivery of age
and gender sensitive, survivor-centred services thereby enhancing their accountability
and credibility.38

6 Gender, Sex and the Criminal Justice System: A Selection of Gender Specific
Offences

6.1 An Overview

It has been opined that there is very little data on the background and circumstances of women
within the criminal justice system, and more research is needed to understand the characteristics
of women who come into conflict with the law. This is in view of the fact that the Bangkok
Rules explicitly encourage research in particular into:

the characteristics of women who come into contact with the criminal justice system;
why women offend;
the impact of mothers’ imprisonment on children;
the impact of imprisonment on women;
the most effective means of supporting women to build positive, self-supporting lives.39

It has oft been stated that apart from being sexless and genderless or gender neutral law knows
neither sex nor gender. In this paper an argument will be raised seeking to prove that this
assertion is highly inaccurate since in actual fact the opposite is characteristic of what law
entails vis-à-vis its sex and gender specificity in identity and applicability.  Being male and
masculine in natural law does not tolerate the alleged frivolities women get into. It tries to keep

37 Protocol on the Multi-Sectoral Management of Sexual Abuse and Violence in Zimbabwe, Judicial Service
Commission, 2012, available at: <http://www.togetherforgirls.org/wp-
content/uploads/2017/10/Multi_Sectoral_Protocol_2012-Zimbabwe.pdf>, accessed 18 October 2018.
38 At p. 20.
39 See Penal Reform International, Alternatives to Imprisonment: Women in the Criminal Justice System,
Research, 2018, available at: <https://www.penalreform.org/priorities/women-in-the-criminal-justice-
system/bangkok-rules-2/research/>. See also Women in Criminal Justice Systems and the Added Value of the
Bangkok Rules, 2015, available at: <https://s16889.pcdn.co/wp-content/uploads/2015/04/Added-value-of-the-
Bangkok-Rules-briefing-paper_final.pdf>, all accessed 5 October 2018.

196



women in check and rein them in when they allegedly go astray. This has perpetuated the
spectre of gender stereotyping. Stereotyping has been defined as the way we categorise
individuals, often unconsciously, into particular groups or types. It is the process of ascribing
to an individual, general attributes, characteristics or roles by reason only of his or her apparent
membership in a particular group. The two major forms of stereotyping are: (i) statistical or
descriptive stereotyping based on generalised preconceptions, for example (a) women are
primary care-givers; (b) are shorter than men; (c) live longer than men and other categorical
classifications, and (ii) normative or prescriptive stereotyping based on what is expected from
a person of a particular sex for example a woman in relation to the particular attributes,
characteristics or roles believed to be constitutive of women i.e. women cry, men don’t cry.

It is an inarguable fact that there is a relationship between criminal law and the social or cultural
context or expectations. Gender inequality is expressed and deeply embedded in criminal law.
Criminal law is more often than not a reflection of society’s underlying values. Society’s
expectations of women’s sexual behaviour vary from what is expected of men. Society’s
conceptualisation or definition of crime is a reflection of gender as a feature of hierarchical
social power. Hence in some African jurisdictions, adultery still remains a criminal offence in
respect of married women only. It is imperative that the concept of gender be used to unearth
the violation of women’s rights in criminal law and criminal justice.

6.2 Sexual Offences within the Criminal Law Code

It has often been argued that the legal framework pertaining to sexual offences such as
termination of pregnancy (abortion) and prostitution under criminal law and criminal justice
serve patriarchal interests since criminal law has been used as a tool for controlling women
whereby the law sanctions female behaviour falling within sexual behaviour more severely than
it does other deviant conduct. Hence, as currently framed within the Criminal Law Code, sexual
offences such as abortion and prostitution are highly gendered and contribute to the
disempowerment of women whereby the law actively sexualises female offences and places
specific violations within the context of sex roles or sexual offences. In this paper, focus is on
offences such as murder and gender specific offences that include prostitution, rape, infanticide,
abortion and concealment of birth.

6.2.1 Rape and/or Aggravated Indecent Assault

Section 65 of the Criminal Law (Codification and Reform) Act Chapter 9:23 defines the crime
of rape as being committed by a man on a woman. This has created problems for the
Zimbabwean criminal justice system where women have been accused of sexually molesting
men and yet as strictly defined this is not viewed as rape. Sexual assault or rape is a very
traumatic experience on the victim with lifelong impacts on the victim in most cases. Through
socialisation and gender stereotyping within most Zimbabwean communities, generally people
are quick to find excuses for why the perpetrator committed the crime of rape or sexual assault.
There has been heated debate among women’s rights activists against this gender stereotyping
when it comes to sexual offences against women whereby whenever a woman is raped or
sexually assaulted questions are asked whether the victim did not seduce the accused and then
developed cold feet at the last minute whereby the accused as a man could not control himself.
Alternatively it may be asked whether the victim was not inappropriately dressed such that the
accused could not help himself and what is deemed inappropriate dressing within some
Zimbabwean societies are skimpy or mini-skirts or dresses, tight fitting trousers or tights
normally used for gym exercises. However, a very interesting debate arose in Zimbabwe when
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there were numerous reports of men being sexually assaulted or “raped” by women who offered
male hitch hikers lifts, only to sexually assault them after drugging them. This turned everything
upside down as some men and feminists have tended to view rape as a crime aimed at the
reinforcement of male power, control and domination rather than a crime of sex.

The Victim Friendly System (VFS) in Zimbabwe has been very effective in making the
experience of the vulnerable rape victim less traumatic as they report cases and testify against
the accused person. The VFS is the set of measures designed to ensure the protection and active
participation of survivors40 in the criminal justice system. Initiated in the early 1990s by the
government and civil society organisations focusing on women and children’s rights, the VFS
has facilitated the adoption of a multi-sectoral approach to offering welfare and judicial services
to survivors of sexual violence and abuse. Through an amendment to section 319 of the
Criminal Procedure and Evidence (C.P. & E) Act Chapter 9:07 in 1997, the needs of all
witnesses deemed as vulnerable during criminal proceedings in the Victim Friendly Court
(VFC) were addressed. The specific provisions of the amendment which are now covered under
sections 319A-H of the C.P. & E Act include:

1. Having a support person during court proceedings.
2. Availability of closed circuit television (CCTV) in all specialised courts.
3. Use of an intermediary, a specialist interpreter to work with vulnerable witnesses.
4. Establishment of the Multi-Sectoral Victim Friendly Court Sub-Committees, referred to

in the Protocol as the National Victim Friendly System Committee (NVFSC) and
Subcommittees (VFSCC).

5. Use of anatomically correct dolls for child survivors and witnesses.
6. Provision of witness expenses by government.
7. In camera trial.
8. Allowing judicial staff to behave less formally before and during trial.
9. Awareness raising campaigns.

The provisions also enabled the development of the Protocol on the Multi-Sectoral Management
of Child Sexual Abuse in Zimbabwe, referred to previously above.

6.2.2 Prostitution

There exist different feminist opinions on prostitution that are either supportive or critical. Some
feminist perspectives against prostitution hold that prostitution is a kind of exploitation on
women over male dominance that eventually results in perpetuation of the patriarchal social
order reinforcing a stereotypical view of women as sexual objects that can be used and abused
at will by men. Some women however support the decriminalisation of prostitution where a
woman engages in it wilfully as they believe it gives women power to control their sexuality
and at the same time earn a living as a sex worker. However, all agree that where it involves
coercion in human trafficking, brothels and/or child prostitution then it should remain a crime.

Prostitution is criminalised in Zimbabwe. Hence there is a lot of stigma attached to prostitution.
As discovered through empirical research by Immordino and Russo, “the social stigma attached
to prostitution is a consequence, among other factors, of a given country’s policy approach”.
Their research data “hypothesized that the stigma would be higher in the countries that prohibit
prostitution and lower in the countries that have a laissez-faire or regulation regime, i.e. those

40 The VFS prefer to use the term ‘survivor’ rather than ‘victim’ as a way of confidence building in affected
persons.
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that consider prostitution an occupation like many others”. In the end the two came up with a
theory showing that “if prostitution is legal or regulated, individuals tend to justify it
significantly more than they do if it is prohibited”.41 From interviews made only the women
engaged in prostitution justified its legalisation while the majority of men and women in local
communities view it with disdain.

Sections 81 to 87 of the Criminal Law Code are on “Prostitution and facilitation of Sexual
Crimes”. The sections cover prohibited acts such as soliciting for prostitution; facilitating or
living off prostitution; procuring another person for the purposes of engaging in unlawful sexual
conduct with another person; or to become a prostitute, whether inside or outside Zimbabwe;
coercing or inducing persons for purpose of engaging in sexual conduct; detaining persons for
purposes of engaging in unlawful sexual conduct in a brothel or for prostitution; permitting a
young person to engage in unlawful sexual conduct; and allowing a child to become a prostitute.

6.2.3 Infanticide

Section 48 of the Code defines infanticide as an act whereby a woman intentionally kills or
causes the death of her child within six months of its birth under circumstances where her mind
was unstable due to the effects of the birth, for example post-natal depression. This law is
viewed as pro-women as it takes into account gender-specific challenges women face after
giving birth.

6.2.4 Concealment of Birth

Concealment of birth happens where a person (mostly women) buries, abandons or disposes of
the body of a child with the intention of concealing its birth, whether the child was still-born or
died during or after its birth.42

6.2.5 Termination of Pregnancy

Section 60 of the Code criminalises the termination of pregnancy other than as legally provided
for under the Termination of Pregnancy Act [Chapter 15:10]. If found guilty the offence attracts
either a hefty fine or a five year prison term or both such fine and imprisonment. This has been
a source of heated debate considering that South Africa, USA and most countries in Europe
have taken an approach where a woman can have her unwanted pregnancy aborted on demand
by professional medical practitioners. It has been argued that due to the existence of this offence
many young women have died as a result of botched backyard abortions, and the question has
been raised whether under those circumstances society is not threatening a woman’s right to
life as well as curtailing women’s sexual reproductive rights. On the other hand, pro-life
activists have also been arguing in favour of protecting the life of the unborn child. The debate
reached a peak in the case of Mildred Mapingure v. Minister of Home Affairs, Minister of Health
and Minister of Justice,43whereby the appellant had undergone a harrowing experience as she
tried to have a pregnancy resulting from a rape which had occurred during a robbery at her

41 G. Immordino. and F.F. Russo, Laws and Stigma: the Case of Prostitution, Centre for Studies in Economics
and Finance: Working Paper No. 388, 2015, available at: <file:///C:/Users/owner/Downloads/2017%20-
2018%20International%20Conferences%20Docs/University%20Fellowships/Raoul%20Wallenberg%20Institute
%20for%20Human%20Rights/Final%20Reports/Internet%20Downloads/Laws%20&%20Stigma-
Case%20of%20Prostitution.pdf>, accessed 18 September 2018.
42 Section 106 of Criminal Law Code.
43 SC 22/14.
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home in 2006 legally terminated. Being legally illiterate she relied on advice from the police,
the medical doctor who had attended to her, the prosecutor and magistrate who also were not
well versed in the procedure for terminating an unlawful pregnancy up to a point where it was
too late as the pregnancy was too advanced to be safely terminated. Mildred had to carry the
pregnancy to term and gave birth to a child conceived through rape.

The appellant had sued the three government ministers in their official capacity for damages in
the sum of USD 10,000 for physical and mental pain and USD 41,904 for maintenance in
respect of her minor child. Her case had been dismissed in the High Court even as the
defendants had defaulted court. The High Court Judge had found that the appellant‘s misfortune
was the result of her own ignorance as to the correct procedure to follow. In particular, it was
incumbent on her to initiate the process for the termination of her pregnancy by way of affidavit
or oath before a magistrate. He further held that it was not the mandate of the officials involved
to advise the appellant on questions of procedure. Consequently, the respondents were not
directly or vicariously liable to the appellant. Mildred had succeeded on appeal in the Supreme
Court only in respect of the USD 10 000 claim for damages for pain and suffering, arising from
the failure to prevent her pregnancy. However the High Court’s dismissal of her second claim
for USD 41,904 damages for the maintenance of her minor child was upheld by the Supreme
Court. Having been raped in 2006, Mildred’s case took more than seven years to conclude, and
in all those years of going to court on the matter, she relived the horror of her rape. This case
clearly reflects the gender inequalities and discrimination women face as they try to access
justice.

6.2.6 Gender Based Violence

Gender based violence, as used interchangeably with “sexual violence” and “violence against
women”, includes any act or threat by men or male dominated institutions to inflict physical,
sexual or psychological harm on a woman or girl because of their gender. CEDAW’s General
Recommendation No. 19 defines gender based violence as “violence that is directed against a
woman because she is a woman or that affects women disproportionately”. Women are mainly
under attack in their homes and the society they live in as they face sexual violence, physical
violence, emotional and psychological violence and also socio-economic violence. While most
women fall under the category of victims, there are also women aggressors who may be arrested
for having severely assaulted their partners or even having killed them. In Zimbabwe it is mostly
women who have been disproportionately subjected to violence in the private sphere and in
public when vying for political office. Due to cultural socialisation, a few women report such
physical abuse for the prosecution of the offender.

6.2.7 Child and Forced Marriages

Despite being a serious violation of girl children’s rights, child marriages are still prevalent in
Zimbabwe particularly among some religious sects that practise polygamy. There are also a
number of forced marriages involving young women above the age of 18 years among the said
sects. This is despite the Constitutional Court ruling in the case of Loveness Mudzuru and
Another v. Minister of Justice and Others44 where the Court decided that since the Constitution
sets the minimum age of marriage in Zimbabwe at 18 years, any other law, custom or practice
allowing marriage of parties below that age is unconstitutional and invalid as of the date of the
judgment. The Children’s Act Chapter 5:06 was subsequently amended thereafter. It is now a

44 2015 ZWCC, 12 available at: <https://zimlii.org/system/files/judgment/constitutional-
court/2016/12/CCZ%2012-15.pdf>.
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criminal offence to have consensual sexual intercourse with a child between the ages of 16
years and 18 years, which was not the case before. The tragedy however is whereby top
government officials continue to socialise with such errant religious sects that continue to
sexually abuse children with no single arrest having been reported from time immemorial to
date.

7 Zimbabwe’s Criminal Justice System: An Interrogation of Women’s Experiences

7.1 Introduction

Globally more than half a million women and girls are in prison serving a sentence following
conviction, or awaiting trial and therefore to be presumed innocent. Criminal justice systems
routinely overlook the specific needs of these women and girls, who represent an estimated two
to nine per cent of national prison populations. The UN Bangkok Rules seek to address these
needs. Treating women offenders in the same way as men will not achieve gender equality. The
circumstances under which women commit criminal offences are different from men, and hence
there is need to take an approach suited to each context. More than 625,000 women and girls
are held in prisons around the world. The majority are imprisoned for petty, non-violent
offences and frequently as a result, directly or indirectly, of discrimination and deprivation,
often experienced at the hands of their husbands or partners, their family and the community
which may result in crimes of passion such as murder, marital rape, gender based violence and
violence against women. According to the Institute for Criminal Policy Research (ICPR), as at
9 January 2015, women in pre-trial remand prison in Zimbabwe numbered 3,224, constituting
17.1 per cent of the total remand prison population.45 Then as at 1 May 2017, the total female
population of those on remand and serving sentences in prison had been drastically reduced to
434, constituting 2.2 per cent of the total prison population.46 This is a very positive
development considering the bad prison conditions prevailing in the country which have a more
serious impact on women rather than men due to the gendered sexual and reproductive health
needs of women.

In this section, the experiences of both a female accused person and a female victim are
interrogated. The discussion follows the accused woman or female victim through the pre-trial
stage to trial stage, judgment and sentencing up to the post-trial stage where one speaks of
rehabilitation and reintegration into the community of an accused woman and in some few rare
cases that of a victim of offences such as rape.

7.2 Pre-Trial Stage

7.2.1 Pre-Trial Detention in Police Cells

Pre-trial detention refers to the incarceration or detention of persons arrested or imprisoned by
reason of a criminal charge levelled against them, who are detained either in police custody or

45 R. Walmsley, World Prison Brief: World Pre-trial/Remand Imprisonment List, 3rd edition, Institute for
Criminal Policy Research (ICPR), 2016, at p. 4,  available at:
<http://www.prisonstudies.org/sites/default/files/resources/downloads/wptril_3rd_edition.pdf>, accessed 10
October 2018.
46 R. Walmsley, World Prison Brief: World Female Imprisonment List: Women and girls in penal institutions,
including pre-trial detainees/remand prisoners, 4th edition, Institute for Criminal Policy Research (ICPR),
2017, at p. 4,  available at:
<http://www.prisonstudies.org/sites/default/files/resources/downloads/world_female_prison_4th_edn_v4_web.p
d>, accessed 10 October 2018.

201



in prison custody (jail) but have not yet been tried and sentenced. Under the UN framework
these have been referred to as ‘untried prisoners’,47 and in Zimbabwe they are referred to as
‘accused persons’ or ‘remand prisoners’ if in custody.48 Pre-trial detention can also be
experienced by those accused persons who fail to post bail pending trial due to lack of funds
where free bail is not an alternative or alternatively because posting of any bail was denied by
the court. Consequently pre-trial detention refers to the period ranging from the time an accused
person is arrested up to the time a definitive conviction or judgment is meted out against which
an appeal is no longer possible. At any one given time, there are around 10 million people in
prison worldwide. An estimated 3.2 million of these i.e. 30 per cent of the total prison
population are behind bars awaiting trial. They are legally presumed innocent until proven
guilty but may be held in conditions that are worse than those of convicted prisoners and
sometimes for years on end. According to Penal Reform International (PRI):

The proportion of prisoners awaiting trial is high. According to the 2017 World Pre-Trial/Remand
Imprisonment List (3rd edition) by the Institute for Criminal Policy Research (ICPR), in Africa 41.5 per cent
of the prison population were awaiting trial in 2016 ... However, pre-trial detention rates vary hugely within
regions. The length of pre-trial detention also varies greatly...The numbers of suspects and defendants held in
pre-trial detention are estimated to be around 3.3 million people on any given day.49

7.2.2 The Rights of the Accused Person: An Accused Woman’s Experience upon
Arrest in Policy Custody

It is said that no one truly knows a nation until one has been inside the jails. A nation should not be judged by
how it treats its highest citizens, but its lowest ones.50

The above quote from Nelson Mandela, former convict, political activist and former South
African president aptly encapsulates the fundamental values underpinning any democratic
society which should be reflected in a nation’s laws respecting and protecting the inherent
dignity of all human beings, whatever their personal or social status. It is clear that how a society
treats its poorest of the poor and lowest in society reflects on these societal values which should
aim at the highest level of equity and non-discrimination.

In Zimbabwe, most of the reports received at the police stations in respect of women involve
petty thefts, domestic violence. Prior to 17 November 2017 when a new government was
ushered in, the police would go into the avenues and arrest several women they suspected of
soliciting for prostitution. In interviews with the women the major complaint was on the state
of the detention cells at the three police stations visited namely Harare Central, Mbare and
Chitungwiza police stations. The police cells at Mbare and Harare Central police stations were
built during the colonial era and hence are in dire need of extensive renovations to meet modern
international standards for detention facilities. Upon visiting the police cells they were generally
filthy with no running water which poses a high risk to the health of accused persons. The cells
were also dark with very poor lighting and ventilation. There is no bedding, no washbasin and

47 See Rule 84 (1) of the UN Standard Minimum Rules for the Treatment of Prisoners.
48 Although some jurisdictions use the term offender, this is not preferred since it suggests some guilt or
culpability in terms of an accused person in contravention of the presumption of innocence.
49 Penal Reform International, Pre-Trial Justice: Promoting Fair and Effective Criminal Justice, Key Facts,
2018, available at: <https://www.penalreform.org/priorities/pre-trial-justice/key-facts/>. See also Reducing Pre-
Trial Detention: Ten-point Plan, 2016, available at: <https://s16889.pcdn.co/wp-content/uploads/2016/04/10-
point-plan-Pre-trial-detention-WEB_final.pdf>, all accessed 10 October 2018.
50 N. Mandela, Long Walk to Freedom (Little Brown, London, 2004). See also Article 10 ICCPR; Article 5
ACHPR; Rule 1 of Nelson Mandela Rules; Principle 1 of both the Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment and the Basic Principles for the Treatment of Prisoners.

202



toilet paper and where the toilet is functioning, which is rare, it can only be flushed from outside.
Accused persons are not provided with any food as their relatives have to bring it from home.
There is no medical care, even the basic first aid if necessary.

All the inhumane conditions in Zimbabwean prisons vis-à-vis pre-trial detention are in direct
contravention of international human rights standards, the Nelson Mandela Rules and
specifically the Bangkok Rules. This is particularly pertinent when one realises that these
facilities are for accused persons who have not yet been found guilty of any offence. At a
national level, this state of affairs is ultra vires the Constitution of Zimbabwe as the supreme
law of the land and the Criminal Code. The detention of accused women over a weekend has
gendered impacts on them due to the lack of gender responsive facilities that cater for their
sexual reproductive needs and directly contravenes the 48 hour ‘habeas corpus’ rule. 51 Since
the CP & E Act in Zimbabwe demands that an accused person be brought to court within 48
hours after arrest, any detention exceeding 48 hours after arrest is unlawful, meaning that
detentions that span from Friday evening to Monday morning are unlawful. In accordance with
international human rights standards, an accused person should be promptly advised of the
charge they are facing and be brought immediately before a judge.52 Findings show that while
most police officers advise accused persons of the charge they are facing, in most cases there
are inordinate delays in bringing an accused person to court. An accused person may be detained
for not more than 48 hours unless a magistrate authorises an extension of the detention. There
are also special provisions to extend detention to more than 48 hours after good cause has been
shown in terms of the Ninth Schedule of the C.P. & E. Act.
There are instances where women’s human rights have been grossly violated by law
enforcement officials vis-à-vis the 48 hour rule and rights in general. This is particularly the
case vis-à-vis women arrested for soliciting for prostitution. As aptly put by one of the
interviewees I spoke to, whom I will call Maria,53 a woman who survives on prostitution:

At the peak of shady dealings by the police force under the command of Chihuri,54 they would come and
round us up on a Friday night knowing very well that court would not sit on Saturday but the following
Monday. Faced with the spectre of spending a weekend sleeping under the deplorable conditions in the police
cells we would go along with their suggestion that we plead guilty and pay a fine. Some of us would have free
sexual intercourse with some police officers as a bribe so that we wouldn’t get arrested in the first place or if
already arrested, one would be immediately released with no charges preferred against them. Sleeping in
police cells over a weekend is torture I tell you. The ablution facilities are horrible especially for women and
if they are menstruating it is the worst situation one can imagine. You are stripped of any shred of dignity as
the police officers and members of the public who happen to see you look at you with scorn and ridicule you
in a manner that portrays the attitude that we deserve whatever befalls us as we are the scum of the earth. But
we are also human beings. We want to fend for our families too in a more decent manner but there are no jobs
in Zimbabwe due to the economic problems the nation faces.55

The above scenario clearly depicts a violation of women’s human rights to equality and non-
discrimination whereby they are discriminated against based on their sex because the men who
come to procure the services offered by the women prostitutes are not arrested even where the
police officers find them there. These police raids, which have ceased since 2017, serve to

51 “Habeas corpus,” a Latin maxim meaning literally “that you have the body” is a legal process through which
a person can report an unlawful detention or imprisonment to a court and apply that the court order whoever is
unlawfully detaining a person to produce them through bringing them to court immediately, to determine
whether the detention is lawful or not.
52 Section 50(1) of the Constitution provides that anyone who is arrested must be told of the reason for the arrest,
of their right to remain silent and of their right to contact a relative, lawyer or other source of help.
53 Not her real name.
54 The former head of the Zimbabwe Republic Police, the then Commissioner General Augustine Chihuri.
55 In an interview along Josiah Chinamano Avenue on 24 August 2018 at night.
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curtail women’s freedom of movement and association. A similar matter came before the
Zambian High Court in the 2002 case of Sara Longwe v, The Intercontinental Hotel, Zambia.56

Sara Longwe was refused entry into a hotel bar on the grounds of a rule that stipulated that no
unaccompanied women could be permitted entry for fear that they intended to solicit for
prostitution. Making reference to provisions within the Constitution of Zambia,57 the African
Charter on Human and Peoples’ Rights58 and CEDAW,59 the Zambian High Court found in
favour of Ms. Longwe.

7.2.3 The Rights of the Complainant: A Woman’s Experience upon Lodging a Complaint at the
Police Station for a Rape Charge

Sekai60 is a 40 year old widow who supports her two children, one at university and the other
in secondary school through the sale of fruits and vegetables at the local market. During
weekends and school holidays, Sekai’s children, both male, sometimes help her to sell fruits
using a cart. One evening she was alone coming from the market, a bit later than usual when
she had to pass through a dark bushy area at an undeveloped area when two young men she
managed to identify as living in her neighbourhood tripped her and she fell. They went on to
rape her. At first she had decided to keep her silence knowing how society viewed rape victims,
but the moment she got home, she just broke down and thereafter went to the local police station
to make a report. It was late at night and there was no female police officer to immediately
attend to her at the time she got to the police station. She had to tell the male police officers on
duty that she was reporting a rape case in which she was the victim. This was indicated publicly
in the charge office and one could see everyone’s attention drawn to her. A female officer was
later called to attend to her in a private room. In the interview with Sekai she narrated how in
her dishevelled state and crying she had drawn the attention of most people in the charge office
who had come to report their own cases as well as accused persons who had been arrested.
When they realised that Sekai was a rape victim, they had different kinds of attitude towards
her. There were two women reporting other cases who had sympathised with her but the rest
being men appeared unmoved especially when they heard that Sekai was a widow. She felt as
if she was now the perpetrator facing the rape charge:

As some people in the charge office stared at me mostly with condemnatory eyes, all kinds of feelings washed
over me; feelings of nakedness, shame and humiliation. It was as if those two young men were raping me once
again. As the men in the room stared at me and one commented in a suggestive voice, “She is a widow,
shame,” I felt as if it was being suggested that I was a sex-starved widow who must have seduced the two
young men and so had no cause to complain.

Sekai however acknowledged and appreciated the manner in which the gender sensitive female
police officer had written her complaint while counselling her at the same time. Sekai’s case
had however taken long before it was brought to trial but she had no complaints on how the
trial had been conducted as the court officials had been very gender sensitive and the two
accused persons did not have any legal representation.

56 1992/HP/765 (HC Zambia).
57 Articles 11, 21, 22 and 23.
58 Article 1, 2 and 3.
59 Articles 1, 2 and 3.
60 Not her real name.
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7.2.4. The First Appearance in Court: In or Out of Custody? The Role Played by Social Status
in Zimbabwe

When an accused person appears in court for the first time, the judge or magistrate should ask
if the accused person has any complaints against the police which include any assaults or torture
warranting prosecution of the official concerned. However, it is rare that the court inquires
whether the 48 hour habeas corpus rule was compiled with. It is also at this stage that the court
should advise an accused person of the right to legal representation. In Zimbabwe however due
to pressure from the high case load, magistrates rarely take time to advise accused persons of
the right to legal representation. This could be explained also by the fact that there is no
provision for legal aid in criminal cases for indigent women and everyone else. The court will
either grant the accused woman free bail, charge a certain amount in bail money or remand her
in custody with no option of depositing any bail money. Hence in some cases due to poverty
even if a low amount in bail is set, for example Zimbabwean $50, most accused women will be
compelled to attend remand court while in custody after failing to raise bail money. The
excessive and irrational use of pre-trial detention, wastes public resources, undermines the rule
of law, disrupts families and communities and endangers public health.61

7.2.5 Pre-Trial Detention in Remand Prison

With no access to funds that would enable them to post bail, or lack of capacity to successfully
apply for bail on their own as well as lack of funds to instruct a lawyer to apply for bail on their
behalf, most accused women end up being placed in custody as they await their trial and
judgment. This runs afoul of the Bangkok Rules which require that women be kept out of
custody as much as possible. The conditions in remand prison are equally as bad as those
prevailing in the convicts’ prison although there is no overcrowding, a key problem in men’s
prisons.

7.3 Trial Stage

7.3.1 In the Dock: When the Maxim ‘Ignorance of the Law is No Defence’ Becomes Reality

Despite international human rights law demanding that every accused person be presumed
innocent until proven guilty, most women wallow in prison prior to and during trial trial for
various reasons, only to be released after having been found not guilty after a protracted trial.
Although very few women commit crimes that warrant their being incarcerated prior to trial or
during trial with no option to pay bail, the number is increased by those who cannot afford to
raise money to pay bail or fund their defence case. This happens against a scenario whereby the
state is not providing legal aid to indigent citizens who are facing criminal proceedings for
offences other than murder. Section 10 of the Legal Aid Act Chapter 7:16 provides for legal aid
in criminal cases whenever a judicial officer is of the belief that it is in the interests of justice
and that the individual lacks sufficient means to pay a private legal practitioner. Generally
however every accused person charged with the crime of murder is automatically entitled to
free legal aid through a state appointed pro bono lawyer. During interviews with both women
and men accused of various offences, the majority were unaware of the free legal aid facility.
Most women viewed the availability of this pro bono lawyer for murder cases only as being

61 OSISA, Justice Initiatives: Pre-Trial Detention, available at:
<http://www.opensocietyfoundations.org/publications/justice-initiatives-pre-trial-detention>,  accessed 13
October 2018.
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discriminatory against those women facing the lesser charges of infanticide, termination of
pregnancy and other gender specific criminal offences.

7.3.2 In the Witness Box: When Gender Insensitivity Reduces a Victim to an Accused Person

While Zimbabwe must be applauded for successfully implementing the Victim Friendly System
(VFS) in its criminal justice system particularly with regards to vulnerable women and children,
criminal procedure allows an accused person or his defence counsel to barrage a victim in a
rape case with questions that traumatise her through making the victim relive the rape. The VFS
is also under-funded and hence is struggling to cover all vulnerable witnesses such that in most
cases child victims of sexual offences rather than women get the highest priority.

7.4 Post-Trial Stage

7.4.1 Sentencing Option in Zimbabwe

Zimbabwe’s courts have for years implemented alternative sentencing to imprisonment in line
with international human rights standards. Hence a lot of accused persons inclusive of women
have been sentenced to perform community service; pay compensation either coupled with a
wholly suspended sentence; or other non-custodial options. There is discrimination against
women in that there has been an open prison only for male accused persons at Connemara Open
Prison in Kwekwe District since the 1990s when Zimbabwe’s first ceremonial president, the
late Canaan Banana, was found guilty of 11 counts of sodomy in 1999. He was sentenced by
the Supreme Court in May 2000 to one year in prison of which he served eight months at the
open prison. Yet looking at the whole picture, women with multiple gender roles are in more
need for such a facility than men as an open prison would allow a woman of child bearing age
to continue caring for her children with less traumatic effect on the children who may even be
unaware that their mother is serving a sentence.

7.4.2 Serving Time in Zimbabwe’s Prisons

Being sentenced to serve a prison sentence in Zimbabwean prisons is the worst experience that
a woman may be subjected to due to the deplorable conditions in them that are in direct
contravention of both the Nelson Mandela and Bangkok Rules. There are no beds, decent bed
linen and suitable personal hygiene facilities in keeping with women’s sexual and reproductive
needs due to inadequate water supplies and lack of sanitary ware. Warm clothing for winter is
also unavailable and the food leaves a lot to be desired. The environment there is not suitable
for having a breastfeeding child. Unlike men’s prisons, however, there is no overcrowding.

7.4.3 Rehabilitation and Reintegration into the Community

A woman ex-convict faces more discrimination from her community of origin than a man in
similar circumstances due to gender stereotyping. Among local communities it is deemed more
acceptable for a man to be arrested than a woman. A woman ex-convict is viewed as a deviant
and social misfit who may influence other women to misbehave. In most cases, if married such
women are divorced by their husbands as soon as they are convicted. There is need therefore to
educate communities so that they accept women ex-convicts back into mainstream society. In
Zimbabwe, ZACRO and Prison Fellowship International (PFI) have been the key NGOs
working in the area of rehabilitation and re-integration of ex-convicts back into their society.
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8 Conclusion

While Zimbabwe should be applauded for having ushered in a very progressive and gender
responsive Constitution in 2013 as well as the smooth running VFS for sexual violence cases,
the community service programmes as well as the open prison (although it is for men only), the
state of prison and correctional services needs revamping especially with regard to the
infrastructure. The state needs to institute social, institutional and legal reforms to redress the
environment within which women are accessing justice. From a legal context, most of the
statutes, procedures and processes are outdated and still need to be fully aligned to the
Constitution especially regarding the key principle of equality and non-discrimination. There
also exists a wide gap between what exists on paper by way of laws and how they are applied
in practice. For example, the issue of legal pluralism coupled with a pluralist legal system, a
legacy inherited from the colonial era, has led to diverse and multiple applicable legal regimes,
creating overlaps, forum shopping and uncertainty. This is coupled by the fact that traditional
dispute resolution frameworks under customary law as presided over by traditional chiefs are
still clouded by patriarchy, gender blindness and inequality whereby polygamous unions are a
common occurrence. However the Constitution of Zimbabwe by being a supreme law has
brought some sanity using equality and non-discrimination as the guiding principle when
dealing with cases under either general law or customary law.

Institutionally, there is need for continuous training of judicial officers as every year new
officers are recruited who may not be adequately trained in international human rights law and
gender sensitivity thereby lacking capacity to handle cases involving sexual offences with tact.
Institutional safeguards against barriers within the criminal justice system that primarily affect
women are also seriously lacking. There is also the issue of institutionalised corruption whereby
men having the financial resources can bribe their way to freedom in cases where they would
have committed crimes against poor women who lack the resources to institute private
prosecution against the culprit in terms of section 13 of the Criminal Procedure and Evidence
Act Chapter 9:07, a good example being the Francis Maramwidze v. Munyaradzi Kereke case.62

The child victim’s grandfather, a wealthy business person, had to institute the private
prosecution that cost him USD 200,000. The prison, police and correctional services
infrastructure falls way below the standards outlined within the UN’s Nelson Mandela,
Bangkok and Beijing Rules.

There is inadequate provision of state legal aid in criminal cases, with it being currently
restricted to murder cases, which only a few women commit. However, a significant number of
indigent women commit the gender specific crimes of infanticide and unlawful termination of
pregnancy with no legal aid available to them upon arrest. It is also a fact that due to historical
imbalances in the enjoyment of the right to education prior to 1980, there are lower literacy
levels among women belonging to the older generations. Hence even where translation and
interpretation of court proceedings is provided in court, it is too hurried a process for accused
women and female complainants to grasp. Men in similar situations in most cases are either
reasonably educated to understand the proceedings or are in a position to raise some money to
engage a legal practitioner to defend their case.

62 HH 792-16; see also the other High Court judgments available at:
<https://www.jsc.org.zw/jscbackend/upload/Judgements/High%20Court/Harare/2014/HH%20208-14.pdf> and
<https://zimlii.org/system/files/judgment/harare-high-court/2016/792/2016-zwhhc-792.pdf> and the press
reports available at: <https://www.dailynews.co.zw/articles/2016/07/14/private-prosecutor-sues-kereke>,
<https://www.dailynews.co.zw/articles/2016/02/05/kereke-wanted-out-of-court-rape-settlement > and
<https://www.thestandard.co.zw/2017/04/23/kereke-rape-victims-granddad-loses-empire-girl-left-broken/>.
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9 Way Forward: Reaching for the Epitome of Best Practices within Zimbabwe’s Criminal
Justice System

While it is appreciated that the Zimbabwean government is inhibited in its implementation of
any reforms that may be necessary due to financial and budgetary constraints,  as a way forward
the state needs to institute legal, institutional, social and policy reforms. There is need to
implement the following:

1. Adequate funding of the Victim Friendly System (VFS) so that both vulnerable women
and children can utilise it for sexual violence offences and all police officers and judicial
officers are adequately trained under the system;

2. Policy and legislative reforms which will include the repealing of outdated laws such as
the Prevention of Discrimination Act Chapter 8:16 and the replacing it with a Gender
Equality and Non-Discrimination Act which brings into operation gender equality
provisions in the Constitution. There is need to amend laws with discriminatory
provisions in order to bring them to alignment with the Constitution and regional and
international human rights standards;

3. Specific institutional reforms that will include the continuous training of judicial
officers in human rights law and gender for improved service delivery in the criminal
justice system as well as adequate funding for the VFS;

4. State led legal empowerment programmes focusing on the poor and marginalised
whereby apart from its own legal aid programmes that cover all criminal cases, the state
works with civil society and NGOs in coming up with innovative approaches to
ameliorate the adverse impacts of legal pluralism and alternative justice mechanisms.
This would also involve the training of traditional leaders who are mostly male in human
rights and gender equality provisions in the Constitution which traditional chiefs should
comply with when dealing with family disputes in alternative dispute resolution.
Members of religious sects who practice polygamy would also receive similar training
to eradicate the scourge of child marriages in Zimbabwe;

5. Gender equality programming and gender mainstreaming of all laws, policies and
processes that have previously discriminated against women within the criminal justice
sector;

6. The state’s use of gender responsive budgeting that will see the state legal aid
programme being extended to all criminal cases for indigent accused persons and those
who may wish to institute private prosecution of crimes;

7. Economic empowerment programmes for women so as to eradicate feminised poverty,
a key contributor to women disproportionately failing to fund their prosecution and
defence cases within the criminal justice system.
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14 Implementation of the Constitutional Provisions to Ensure Gender
Equality and Participation of Women in 2018 Elections by the Zimbabwe

Electoral Commission (ZEC)

Pamela Machakanja*, Chupicai Manuel** and Rejoice Sibanda***

1 Introduction

Recent years have witnessed an intense demand for women participation in political pluralism
and democratisation as a means of negating the historical trends of political despair and
disillusionment among the women. The global gender inequalities being encountered in the
contemporary societies have undoubtedly led to underrepresentation of women as critical
decision makers in the political hegemony.

Gender equality being at the core of international development goals ensures that women are
given opportunities to reach their full potential. The image of the modern governance systems
is largely shaped by the way in which the polities embrace gender equality as a way of ushering
in viable democracy that guarantees good governance. Inclusion and subsequent participation
of women in elections is therefore a crucial component for strengthening Zimbabwe’s
democracy and is core to realisation of their fundamental rights and freedoms. The International
Institute for Democracy and Electoral Assistance (IDEA) submits that “[g]ender equality is a
fundamental human-rights issue that cuts across all spheres of life and is intrinsic in all the
pillars of sustainable democracy building in any society …”.1 This paper therefore takes a
conceptual and reflective view of how the Zimbabwe Electoral Commission (ZEC)
implemented the legal provisions to ensure gender equality and participation of women in the
2018 elections.

2 Background of the Study

Economic Community of Eastern African States (ECOWAS) asserts that “women make up at
least 50% of the electorate and have been systematically and culturally disadvantaged and
therefore need to be part of the whole process, not just as voters, but also as development
agents”.2 In Zimbabwe’s 2018 harmonised elections, the number of women who were elected
as political leaders did not match the number of women in the country who are also above 50
per cent of the population and were 53 per cent of registered voters.

This was contrary to the provisions of Section 56(2) of the Constitution of Zimbabwe which
provides for gender equality by stating that “[w]omen and men have the right to equal treatment,
including the right to equal opportunities in political, economic, cultural and social spheres”.
This is further underscored in Section 80(1) which states on the “Rights of women” that
“[e]very woman has full and equal dignity of the person with men and this includes equal

* Interim Deputy Vice Chancellor, Director, Research and Innovation, Africa University, Mutare, Zimbabwe
** Human rights professional and researcher.
*** Director, Voter Education, Zimbabwe Electoral Commission.
1 IDEA. A framework for developing internal gender policies for electoral management bodies (International
IDEA, Stockholm, 2016) p. 11
2 ECOWAS, ECOWAS Gender and Election Strategic Framework (ECOWAS Commission, Abuja, 2017) p. 1
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opportunities in political, economic and social activities”.3 This shows that the supreme law of
Zimbabwe empowers women to compete for political office as much as their male counterparts.

With ZEC being mandated through the provisions of the Constitution of Zimbabwe to conduct
elections and referendums in Zimbabwe, it is expected to uphold the provisions of the same
Constitution by particularly ‘genderising’ its electoral processes through establishing a
framework that allows for equal participation of both man and women in the electoral processes.

Zimbabwe is also signatory to international and regional instruments that obligate it to
implement measures to ensure gender equality in political governance. It is therefore imperative
that all Zimbabwean institutions (including ZEC) put mechanisms in place to ensure gender
equality. As Azuh et al. put it, “gender equality is crucial to a meaningful national development
…”.4

2.1 Statement of the Problem

It is postulated that “women make up at least half of a country’s population and if they are
marginalized from full and equal participation in political and decision-making processes, a
country cannot be considered fully democratic”.5 With this assertion in mind, the democracy of
Zimbabwe can be said to have been comprised with the number of women who managed to
break the political leadership curtain.

According to Azuh et al., “despite global efforts to improve the poor conditions of women
through numerous conventions and conferences such as CEDAW, SDGs among others, gender
discrimination has not ceased”.6 This is further supported by Maphosa who brings the challenge
closer home by postulating that “Zimbabweas signed and ratified a number of regional and
international instruments that call for gender equality in various spheres of life. However, in
spite of the existence of these supportive instruments, the country has not fared well in
advancing the participation of women in politics.”7

In line with the above assertion, the results of the 2018 harmonised elections show that despite
the positive legislation in place meant to correct the past disparities concerning women
participation in political governance, the number of women elected for political leadership
positions did not reach the international benchmark. According to the ZimStats data of 2013,
women constitute 52 per cent of Zimbabwe’s population. It therefore becomes worrisome that
they are underrepresented in Zimbabwe’s politics. There is therefore a mismatch between the
women population and their political representation. This research therefore explores how ZEC
can enhance women participation in the political life through implementing the existing
legislative framework. Implementation of the provisions of the constitution as a legal and
binding document is envisaged as a strategy that would concretise enforcement of the principle
on gender equality in the political governance of Zimbabwe.

3 Constitution of Zimbabwe Amendment (No.20) 2013.
4 D. Azuh et al., ‘Gender Discrimination and National Politics: The Nigerian Case’ 2:2 Covenant University
Journal of Politics and International Affairs (CUJPIA) (2014) p. 20.
5 S. Bibler et al., Gender Equality & Election Management Bodies: A Best Practices Guide (Washington DC:
IFES, 2014) p. 5.
6 Azuh et al., supra note 4, p. 19.
7 M. Maphosa et al., ‘Participation of Women in Zimbabwean Politics and the Mirage of Gender Equity’ 4:2,
Ubuntu: Journal of Conflict and Social Transformation (2015) p. 127.
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2.2 Research Objectives

The objectives of the study were to:

1. establish the trends of women’s participation in national politics in Zimbabwe;
2. identify factors that account for the low participation of women in politics at the national

level;
3. assess the role of the Zimbabwe Electoral Commission in ensuring increased

participation of women in the July 2018 harmonised elections; and
4. recommend strategies that can be implemented by ZEC beyond the expiry of Section

124(1)(b) to ensure that gender equality and that the human rights of women are fully
realized within political parties

2.3 Research Questions

The study was guided by the following research questions:

1. What are the trends of women’s participation in national politics in Zimbabwe?
2. What are the factors that account for the low participation of women in politics at the

national level?
3. To what extent did the Zimbabwe Electoral Commission ensure increased participation

of women in the July 2018 harmonised elections?
4. What strategies can the Commission envision beyond the expiry of Section (124) 2023

to ensure that gender equality and that the human rights of women are fully realised
within political parties and contesting spaces?

2.4 Significance of the Study

This study undoubtedly fed into the greater societal and governance debates on meaningful
women participation in political governance in Zimbabwe. The study was based on the
argument that to increase the impact of political participation as a way of responding to gender
injustices in political governance, it is critical to have an understanding and review of how ZEC
as a constitutionally mandated electoral body can enhance women participation in elections by
implementing and enforcing the provisions provided within the existing legal framework. The
researchers therefore believed that this study would make a contribution in establishing and
implementing systems and structures that would promote meaningful women participation in
electoral governance using ZEC as an institution with a mandate to manage elections in
Zimbabwe. This research therefore forms a foundation upon which future electoral reforms
relating to gender equality and electoral governance can be founded. It is also believed that this
research can be a basis for future similar scholarly researches and debates on electoral
governance and reform.

2.5 Delimitation of the Study

This research focused on the 2018 elections though it also explored the historic evolution of
women participation in elections in the previous years. The research also focused on women’s
participation in elections as candidates and not as voters. The key informants for this research
were the members of the Zimbabwe Electoral Commission, the Gender Commission, Human
Rights Commission, gender focal persons from UN Women, selected members of Parliament
and selected civil society groups.
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This study was limited by several socio-political factors. Some of the identified key informants
were not prepared to volunteer information citing insecurity due to political limbo and high
level of polarisation. The research was also affected by the adverse economic environment
which had an impact on collection of adequate data for the study.

3 Literature Review

This section gives a review of literature on gender equality and women participation in the
2018 elections in Zimbabwe. It presents discussions on women participation in political
governance from different perspectives. It explored previous and current debates on this issue
and the implications of such to the future of development of gender mainstreaming in
Zimbabwe and beyond.

3.1 Theoretical Framework

3.1.1 Theory of Change

While there are many theories that explain behaviour of organisations and societies in adopting
gender-centric approaches in electoral governance, this research utilised the theory of change
in attempting to explore how ZEC implemented and enforced the provisions of the
constitutional provisions to enhance gender equality in the 2018 harmonised elections. This
theory can be presented and explained in a variety of contexts. For the purposes of this research,
this theory was used with an understanding that the notion of gender inequality in political
governance manifests itself through a myriad of complex forces which could be social, cultural
and historically which are entrenched in different societies and such may prove too difficult to
be disentangled by isolated interventions. A theory of change was used as a theory that
influenced the researchers’ thinking and taking the constitution as an instrument to effect
change. This theory was relevant in the sense that the constitution is a transformative tool that
can be utilised to deal with historical injustices, promote positive social change, institutional
responses to gender disparities and craft transformative policies that cater for the marginalised.

3.1.2 Debate on Gender Mainstreaming Interventions

The disparities and discrimination faced by women are also being confronted by a myriad of
strategies which include international, regional, and national laws and policies. Maphosa et al.
contend that:

As a way of rectifying these incongruities, a number of international and regional
declarations and/or conventions have been crafted to aid the participation of women in
political processes. These include the Beijing Declaration of 1995, the Convention on the
Elimination of all Forms of Discrimination against Women (CEDAW), African Women’s
Rights Observatory (AWRO) and the SADC Gender Protocol, among others.8

Other treaties and protocols for emancipating women in politics include regional instruments
like the AU Charter, African Charter on Democracy, Elections and Governance, Maputo
Protocol, SADC Gender and Development Protocol which sets out the 50/50 benchmark among
many others. Gender equality is also being advanced pursuant of the Sustainable Development
Goals five and ten.

8 Maphosa et al., supra note 7, p. 131.
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At the national level, Zimbabwe has made some strides in domesticating these instruments by
further crafting national legislature and policies whose intention is to open democratic and
political spaces for women at national level. “In Zimbabwe, the domestic institutional
frameworks for gender equality and mainstreaming in politics in the form of the Constitution
and the National Gender Policy are guided and/or informed by this global and/or regional
architecture on gender equality.”9 The Constitution of Zimbabwe and the National Gender
Policy are therefore instrumental in gender mainstreaming initiatives that this country is battling
to implement.

4. Legislative Framework

4.1 Universal Declaration of Human Rights

The Universal Declaration on Human Rights (UDHR) which was established as a stop gap
measure against gross abuse of human rights especial after the Second World War set a tone
for the protection of human rights by rule of law.  It challenges both men and women to
safeguard their rights and freedoms.

Article 2 of the UDHR provides that “[e]veryone is entitled to all the rights and freedoms set
forth in this Declaration, without distinction of any kind such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status”.
The freedom and the rights referred to in the UDHR include and are not limited to the right to
participate and influence the development policies within the governance structures and systems
by women. It has been stated that “the UDHR has been the pedestal upon which many other
statutory instruments have been crafted to strengthen and uphold the notion of human rights and
ensuring equality within and between genders”.10 This is further articulated in the UN
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).

4.2. Convention on the Elimination of All Forms of Discrimination Against Women

CEDAW came as a measure to complement the UDHR and to close gaps that were left by the
UDHR as it was deemed insufficient to adequately safeguard the rights of women and regulate
against gender discrimination. Among many other things, CEDAW condemns distinction,
exclusion and restriction made on the basis of sex whose net effect affect the enjoyment of
political, economic, civil, cultural or any other rights by women. State parties to this Convention
are to protect women’s rights and eliminate any systems, structures and practices whose
intention is to rob women of their human rights. Miller believes that “… CEDAW has its largest
effects on women’s political rights, smaller effects on women’s social rights …”.11 This means
that CEDAW is considered more biased towards women political participation and is rated
highly in this regard. It is also viewed as a “positive, signi cant predictor of women’s political
and social rights. Ratifying CEDAW signi cantly boosts the probability of a country registering
improvement on the CIRI indicators for women’s political and social rights, even when other
key factors are controlled.”12

Maphosa et al., supra note 7, p. 131.
132.

10 Ibid., p. 131.
11 N.A. Miller, ‘The CEDAW Effect: International Law's Impact on Women's Rights’, 13:1 Journal of Human
Rights (2014) p. 23.
12 Ibid., p. 27.
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4.3 Constitution of Zimbabwe

The 2013 Constitutional reform ushered in provisions whose major effect was to have more
women in leadership, governance and in the development agenda. Such constitutional
provisions were to be implemented on the side lines of the existing frameworks and electoral
systems and were only meant to inflate the numbers of women in Parliament as correctional
measure to addresses the historic gender injustices. The Zimbabwean Constitution guarantees
fundamental freedoms to women in all spheres of life including the political, economic, social
and cultural setups. The Bill of Rights in Chapter 4 of the new Constitution recognises that both
men and women possess alienable rights to equal treatment. Such rights include the right to fair
and equal opportunities in political, economic, cultural, and social spheres.

The Constitution of Zimbabwe respects the right of women as equal partners and that they need
adequate representation (Section 3), the need for gender balance for national development
(Section 17), gender equality (Section 56), equal access to opportunities in politics (Section 80)
and quota system through proportional representation electoral system (Section124). The
Constitution obligates the state to ensure that women are fairly represented in political life.

4.4 Zimbabwe National Gender Policy

In 2015 Zimbabwe revised its National Gender Policy to align it with the current legislation,
the Millennium Development Goals and introduce more strategies for addressing gender
inequality. The Ministry of Women Affairs states that one of the policy objectives, i.e. number
(iii) on Gender, Politics and Decision Making, is “[t]o create a supportive environment for
gender parity in politics and decision-making positions”.13 This means that the National Gender
Policy provides a conducive framework under which women can advance their political careers.

4.5 The Electoral Act

The fourth schedule Section 160A of the Electoral Act further directs all the political parties
and candidates to respect the rights of women in political contestations. The act also encourages
full and equal participation of women giving the political parties the obligation of creating
conducive space and environment for women to equally participate with their male
counterparts.

5 Historical Perspective of Women Participation in Zimbabwe and Beyond

Women’s empowerment comes against a backdrop of a political environment that was
historically hostile to women. The era of colonialism posed an undemocratic atmosphere
dominated by a tradition based on white settlers’ violent, patriarchal and authoritarianism
discourse. The attainment of independence in 1980 opened spaces for women who were seen
moving from being passive to active players in political leadership spaces.

Zimbabwe then engaged in more platforms where issues of gender mainstreaming were being
advanced; thus Zimbabwe became a participant in the much talked about Beijing Conference.
This was followed by crafting of some policies in line with the conference resolution. It has
been argued that “[t]he origins of many of these policies can be traced back to the United
Nations’ (UN) Fourth World Conference on Women, held in Beijing in September 1995”. The

13 Ministry of Women Affairs, National Gender Policy 2013-2017 (The Government of Zimbabwe, Harare, 2013)
p. 11.
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Beijing Declaration and Platform for Action sought to obligate “governments to take measures
to ensure women’s equal access and full participation in power structures and decision-making,
as well as to increase women’s capacity to participate in decision-making and leadership”. 14

From the UN’s perspective, Ogato believe that “many United Nations (UN) conferences have
advocated that women’s empowerment is central to sustainable development”.15 Similar
arguments are being advanced by scholars of gender and sustainable development who assert
that “gender equality and women’s empowerment can be achieved in least developed countries”
if development is to be realised.16 Ogato also cites Baden and Oxaal United Nations Children’s
Fund, reiterating that:

scholars of gender and sustainable human development assert that an effective participation of women in
formal politics, support for broad programmes of democratization and good governance with a strong focus
on developing civil society are important strategies for women’s empowerment and gender equality.17

The international and regional treaties, the protocols, and other legal instruments which
Zimbabwe is signatory to have become a foundation upon which the Constitution of Zimbabwe
and the Acts are founded.

6 The Role of Election Management Boards (EMB) in Engendering Electoral Processes

Assessing the role of EMBs in deepening gender equality in Nigeria, IDEA believe that:

The Commission is responsible not only for conducting elections, but also for deepening the democratic
process in Nigeria by promoting sound democratic knowledge. Part of this effort has been to ensure the
participation of marginalized and disadvantaged groups across the country.18

This means that the EMB has a part to play in ensuring that the electoral processes are
engendered so as to allow more women to take up political leadership positions. International
IDEA continues to assert that “[g]ender mainstreaming should situate gender equality at the
centre of an EMB’s structures, systems and processes at the different levels”.19 EMBs have a
key role in promoting women’s electoral and political participation. An EMB can get its ‘house
in order’ so that when it conducts elections and carries out its work, it has the necessary capacity
and resources to ensure that a gender perspective is mainstreamed at every stage.

The major challenge according to Obato is that, “on a macro-political level, most governing
bodies are dominated by men and legislative and judicial decisions often lack a gendered
perspective and do not represent women’s interests”. For this reason, the EMB being at the
centre of acquisition of political power through elections is “challenged to establish institutional
mechanisms for the advancement of women in the political leadership”.20

14 M. L. Krook, Quotas for Women In Politics: Gender and Candidate Selection Reform Worldwide (Oxford
University Press, New York, 2009) p. 3.
15 G. S. Ogato, ‘The quest for gender equality and women’s empowerment in least developed countries: Policy
and strategy implications for achieving millennium development goals in Ethiopia’,5:9 International Journal of
Sociology and Anthropology (2013) p. 359.
16 Ibid., p. 361.
17 Ibid., p. 362.
18 IDEA, supra note 1, p. 18.
19 Ibid., p. 27.
20 Ogato, supra note 15, p. 367.
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7 2018 Harmonised Election Women Participation-Facts and Figures

Zimbabwe Electoral Commission (ZEC) statistics of nominated candidates revealed that
women made up only 17 per cent of council candidates, 15 per cent for national assembly and
four out of 23 presidential aspirants were women. Of greater concern is that of the 47 political
parties which fielded candidates, 20 had no women.21

7.1 National Gender Voting Patterns in 2018 Elections

Number Per cent
Total votes for male candidates 4,215,127 89
Total votes for female candidates 513,099 11
Total votes cast 4,728,226

Source: Research Advocacy Unit, (2018, p. 11) A Gender Audit of the 2018 Elections . Harare

The Research Advocacy Unit (RAU) makes some conclusive arguments that based on the
statistics “it is evident that much work needs to take place, and on two main themes. The first
is to do with increasing representation, and this needs to focus on making the constitutional
requirement a reality …”22

8 Methodology

8.1 Research Design: Qualitative Exploratory Research

This research design allowed the research team to use a number of data collection methods &
sources including in-depth personal interviews document review and analysis including the
Zimbabwe Electoral Commission reports and Gender Commission documents and statistical
reports. The researchers also had the opportunity to observe the election process in a number of
polling stations in Manicaland and Harare.

8.2 Sampling

The research used a purposive sampling technique to select informants with expert knowledge
on the electoral processes in Zimbabwe. In-depth interviews were used to collect data from the
informants as this allowed probing and follow – up to be done through snowball technique.

Convenience sampling was used get informants for the focus group discussions. Focus was on
the gender focal persons who had a dialogue meeting during the Gender and Elections workshop
that was held from 2-5 October 2018 in Nyanga at Montclair Hotel.

8.2.1 Sample

The sample comprised the following:

The Zimbabwe Election Commission (Election Management Body)
Gender Commission

21 Zimbabwe Electoral Commission Preliminary Report, 2018.
22 AU, A Gender Audit of the 2018 Elections (Research Advocate Unit, Harare, 2018) p. 11.
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Human Rights Commission
The Peace and Reconciliation Commission (members and employees)
Civil society organisations (human rights defenders)
Political parties

8.2.2 Data Collection

Data was collected through Focus Group Discussions with 10 gender focal persons as
indicated in the preceding section.

In depth interviews were conducted with key informants representing the following
organizations:

2x ZEC Commissioners
1x Gender Commission member
1x Peace and reconciliation member
1xHR Commission member
1x UN women employee
2x Civil Society Organisations
3x Political parties

Total respondents 21

9 Findings

In this section, collected data was analysed thematically with a view to establish how ZEC
implemented the provisions of the law to ensure gender equality in the 2018 harmonised
elections. Findings were premised on the research objectives and research questions which were
linked to the research topic and data sources. The objective of the data analysis was conduct
deep analysis of all the issues with a view to have a deeper understanding on how ZEC as a
critical electoral institution can best serve its stakeholders and be instrumental in the realisation
of women’s rights in political governance spaces.

9.1 Data Presentation and Analysis

Having established the trends of women participation in the 2018 harmonised elections, the
researchers sough to find out the extent to which ZEC made adequate preparations for the
elections in terms of ensuring increased participation of women contesting for political
leadership positions and whether the respondents were satisfied with the way women
participated. Using themes derived from the research objectives and research questions, the
majority of the respondents indicated that while efforts were made in terms having legislation
regarding women empowerment, it was in the implementation and enforcement of the
constitutional provisions that they felt that the country was not making any notable strides as
the number of women contesting for high-level political positions remained low and marginal.
Asked “What is your view on the percentage of women who contested for political leadership
positions in 2018 Harmonised elections?”, respondent GE1 replied that:

Men are always ahead of us, we thought we made some progress in 2013 by introducing proportional
representation electoral system but men quickly closed doors for women to participate through the other
system and we were left with 210 men against 60 women. It’s so sad.
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On the question “What do you think were the inhibiting factors?”, respondent GE7 mentioned
quite a lot of factors. She stated that:

With the violence that was targeted on women, very few were bold enough to take the bull by the horns.
Remember that the first two episodes of violence were targeting women, way before the nomination process.
Who would then stand out to challenge such a political hostile environment? Secondly, it’s a fact that our
society is still patriarchal; our men are not supportive to women who intend to take political leadership. So,
women are afraid of being humiliated through stereotypical verbal assaults.

RAU commenting on the 2018 harmonised elections claim that “the run up to elections became
increasingly acrimonious, and the allegations of intimidation and hate speech, particularly
towards women, began to increase the closer the country got to the poll”.23 The violence
arguably became an inhibiting factor that diminished women’s participation in elections. This
is in synch with the arguments presented by Ogato that women are also inhibited by “the deep-
rooted cultural beliefs and traditional practices of society that prevent women playing their full
role in the development process”.24

Another response on the inhibiting factors that respondent GE20 gave was that “[w]omen are
still afraid to take up political positions as society views women politicians as having lose
morals”. Such adverse societal practices are also listed by Azuh et al. who believe that “[s]ome
of the main factors militating against women’s effective participation in politics are illiteracy,
poverty, money politics, instrument of intimidation, harmful traditional practices and
discriminatory cultural stereotypes, violence against women, barriers by electoral process, and
religious barriers”.25

This is supported by Maphosa et al., who argued that:

[T]he discrepancy between the perceived and actual realities in relation to the participation of women in
politics is not by accident but is founded on a systemic and calculated manoeuvre by politically dominant
males to open up the political space when necessary and convenient for them.26

Asked to highlight some of the challenges that women face in their bid to penetrate the political
leadership space, respondent GE4 bemoaned lack of political will to implement gender equality
measures citing that the success story of Rwanda was punctuated and supported by the
presidium which left other political parties with no choice but to follow suit. The government
can further empower the ZEC as an electoral management board (EMB) to adequately
implement and enforce the legal provisions provided for the Constitution and in line with the
regional and international standards and guidelines.

Respondent GE11 bemoaned the abuse of social media which was used to mock and demean
women who were involved in the 2018 electoral politics. She stated that “[w]omen are not
comfortable being caricatured on social media, thus, they shun the political arena”. She also
claimed that where the ZEC had an opportunity to engage political parties, very few women
attended. This was attributed to the diminished numbers of women in active electoral politics.
The respondent recommended for ZEC to indicate in the invitation letters for parties to send at
least one women representative for the political party.

23 AU, supra note 21, p. 2.
24 Ogato, supra note 15, p. 359.
25Azuh, supra note 4, p. 19
26Maphosa et al., supra note 7 p. 129.
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Bibler et al. summarises the barriers by contending that “[w]omen’s electoral participation is
often hindered by a variety of political, legal, social, economic and cultural barriers ...”.27 To
this they claim that “it is important for the electoral management body (EMB) to identify and
address these within the particular country context”.

Asked on “What is the role of ZEC in enhancing gender equality in the electoral processes?”,
respondent GE19 suggested that ZEC needed to ensure that its stakeholders in the name of
political parties were alive to the constitutional provisions that point to the need for including
women in their politics. “If ZEC is a referee in the game then its mandate is to run the rules by
all the teams participating in the game.”

As to the question on “Which laws can ZEC implement to encourage women participation”,
many respondents believed that all laws relating to gender equality can be implemented by
ZEC. Respondent GE14 stated that “[i]f the state has an obligation, it follows that state
institutions must implement the provisions of the Constitution on behalf of the state”. Some
respondents contended that all institutions are expected to implement the provisions of the
Constitution on gender equality within their organisations and their processes.

On the other hand, some respondents felt that ZEC was not legally equipped to implement any
provisions on gender equality. ZEC needed clearly written down provisions on how it needed
to sanction political parties whose policy was hostile against their female counterparts. The
argument was that “[t]he State should give ZEC teeth to bite and the teeth are to be inscribed in
the law”.

On the other hand, respondent GE15 totally refuted that ZEC could engage and guide political
parties with a view to have them meet the 50-50 threshold on candidates fielded as constituency
and local authority representatives. She claimed that “ZEC had no jurisdiction over choice of
candidates in political party primaries”.

This claim that it was not ZEC’s jurisdiction to ensure that the candidates submitted through
the nomination process by political parties met the 50-50 threshold was opposed by the view
given by Ballington who alleges that “although not commonly acknowledged, EMBs have a
key role in promoting women’s electoral and political participation”.28 Bibler et al. also
supports this view by postulating that “the degree to which women are able to participate in
elections can be strongly influenced by the policies and programs of an EMB”.29 This means
that the EMB must come up with administrative measures that bind political parties to balance
the numbers of men and women submitted as constituency representatives.

Kellow comments on the Liberia’s experiences by submitting that “[i]n Liberia the National
Election Commission’s (NEC) guidelines set a target for political parties to put forward women
as 30 percent of their candidates, but parties lack of will to meet this is matched by NEC’s lack
of teeth to enforce it”.30 Lessons drawn from this assertion is that the EMB triggered the whole
process by setting a standard, meaning that contrary to the view that it is not the EMB’s purview,

27Bibler et al., supra note 5, p. 8.
28 J. Ballington et al., Inclusive Electoral Processes: A Guide for Electoral Management Bodies on Promoting
Gender Equality and Women’s Participation (UN Women, 2015) p.4.
29 Bibler et al., supra note 5, p. 2.
30 T. Kellow, Women, elections and Violence in West Africa assessing women’s political participation in Liberia
and Sierra Leone Understanding conflict. Building peace (International Alert, 2015) p. 14.
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in other jurisdictions the EMB deliberately set a standard to guide the political parties. Bibler
et al. thus believe that “EMBs play a crucial role in enforcing electoral stakeholders’
compliance with quotas and other special measures, including reserved seats, legislative
candidate quotas and voluntary-party quotas”.31

The question on what strategies could be utilised to diffuse and militate against gender
discrepancies in political life, respondent GE17 believe the EMB must work with the media to
promote women’s participation as political leaders. She stated that “[t]he media was in the
forefront in demonising women during the 2018 harmonised elections and ZEC need to further
train and engage the media to minimise such negativity against women”. This view is supported
by International IDEA, who affirms that “[w]hen an EMB disseminates and conveys
information taking into account gender-sensitive perspectives in line with its internal gender
policy, it delivers the public a message about the importance of striving for gender equality and
thus has the potential to influence the media’s reporting on electoral issues in gender-sensitive
ways”.32

Some of the respondents believed that the proportional representation system brought in
negative impact to women legislatures as they became an object of mockery by their male
counterparts. Respondent GE17 heartily expressed her pain of being mocked and insulted in
Parliament when she is denied giving her views because she does not represent a constituency
and therefore is perceived as not representing anyone. The men are quick to state that the women
who were elected through proportional representation should “give us an opportunity to speak
first as we represent masses who elected us; such statements take away our ‘power’”.

Several recommendations came up on the question “What do you recommend ZEC should do
to ensure that women participate in political processes?”. Respondent GE9 contended that
“[t]he Electoral Act has a provision that obligates ZEC to ensure political parties submit gender
sensitive candidates’ lists”. This respondent cited the Electoral Act Fourth Schedule (Section
160a) Electoral Code of Conduct for Political Parties and Candidates and Other Stakeholders
which she believes must be implemented by ZEC. It provides that:

Every political party and every candidate must-(a) respect the right of women to communicate freely within
parties and as candidates; and (b) facilitate the full and equal participation of women in political activities;
and (c) ensure the free access of women to all public political meetings, marches, demonstrations, rallies and
other public political events; and (d) take all reasonable steps to ensure that women are free to engage in any
political activities.33

The additional functions and powers of Commission in addition to the functions set out in
Section 239 of the Constitution provide that the Commission shall be responsible for“(d1)
ensuring that gender is mainstreamed into electoral processes …”. The provisions of the Act
are enforced by ZEC; therefore it follows that ZEC need to draw administrative measures to
enforce this provision. This is in line with views by respondent GE15 who argued that “ZEC
should demand political parties to submit gender friendly candidates list. The political parties
should craft policies with 50/50 women representation and implement them.”
Respondent GE5 recommends a legal reform by stating that “[a]ll MPs and Councillors should
be elected through PR system”. This assertion stemmed from the challenge that the MPs elected
through a first past the post system often denigrate the women elected through the proportional
representation system arguing that they came in cheap and do not represent a constituency. In

31 Bibler et al. supra note 5, p. 24.
32 IDEA, supra note 1, p. 12.
33 Electoral Act (Chapter 2:13).
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line with the above recommendation, Ogato cites Baden and Oxaal who recommend “[r]eform
of political parties; quotas and other forms of affirmative action …”.34

Another recommendation which came to as a way of forcing political parties to field in female
candidates was to reform the electoral law in such a way that it ties the political party financing
by the state to the percentage of women fielded by the party. Another controversial
recommendation was echoed by GE18 who believed that “[t]he EMB must reject all fielded
candidates who do not meet the 50/50 threshold and the law should be reformed in that regard”.

Bibler et al. supports the aspect of the need for electoral law review so that it matches the
demands for gender equality in political leadership. They contend that “review electoral law
and other relevant legislation from a gender perspective to ensure they are in line with
international and regional instruments, that the legal framework is consistent and transparent
and is not open to arbitrary interpretation”.35

9.2 Summary

The section provided an analysis of data gathered from key informants, analysis, and
interpretation of that data. Research findings revealed that respondents presented diverse views
on the role and responsibilities of ZEC, perceptions regarding the political will of political
parties in putting forward female contestants and the challenges that women face in breaking
barriers to political leadership. Data gathered was a reflection of feelings, observations and
experiences of women and different stakeholders in the political field. Recommendations were
given which focused on the state, the Zimbabwe Electoral Commission, civil society
organisations and electoral stakeholders in what needs to be taken into account if all political
actors including ZEC are to fully utilise women’s political energy and expertise for the
country’s leadership and subsequent development.

10 Conclusions and Recommendations

10.1 Summary of Findings

This research brought to the fore several issues that related to how ZEC implemented the legal
provisions to ensure gender equality and participation of women in the 2018 elections. Our
findings underscore the view that ZEC did not adequately implement the provisions of the law
which resulted in the low number of women elected as candidates for political office during the
2018 elections. The research further unearthed that ZEC did not fully uphold its legal mandate
to ensure that women participated as candidates on an equal footing with their male counterparts
as provided for in Section 160a of the Electoral Act36

The Commission did not even have any administrative measures in place to open spaces for
women participation in elections particularly as candidates. ZEC was able to conduct voter
education to different groups of women to participate mainly as voters but not as candidates. In
addition, during the stakeholders’ engagement forum, few or no women attended the meetings
which further excluded them from the politics. This in some ways compromised the credibility
of the electoral process to be viewed as a credible and transparent system in compliance with
the expectations of regional and international standards for democratic elections. This is

34 Ogato, supra note 15.
35 Bibler et al., supra note 5, p. 28.
36 Electoral Act, supra note 33, section 160a.
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condemned by Perelli who argue that “an election fails to comply with international obligations
and standards unless the opportunity for full and equal participation by women is provided”.37

Another fundamental finding was the perception that the Zimbabwean society still has a culture
and tradition that is not receptive to women taking political leadership positions. This
phenomenon was said to be common in a number of countries in Africa where societal systems
are still transitioning from being patriarchal to being inclusive and democratic. Kellow makes
a similar finding by stating that cultural marginalisation has severely limited women’s
opportunities, and such “factors block women’s participation, both formally and informally”.38

For the same reasons women are relegated to “traditional household roles, often leaving them
in fear of rejection or even a violent reaction from their families if they attempt to enter politics”.
The political environment in most countries, including Zimbabwe, is arguably dominated by
males as suggested by Perelli who contends that “[p]olitical parties, ethnic groups or clans may
be dominated by a single, strong leader, usually a male, leaving little opportunity for women to
enter the political process through established political groups”.39

Another finding was that media coverage of women candidates was either nonexistent or not
adequate and in some cases it focused on negative coverage. Research evidence revealed that
social media for example was very aggressive towards female candidates even before the
election which some respondents attributed to have contributed to low numbers as some women
would not want to experience such traumatic experiences.

It also emerged that ZEC was not taking commendable steps towards enforcing the provisions
of Electoral Act Fourth Schedule (Section 160a) Electoral Code of Conduct for Political Parties
and Candidates and Other Stakeholders. The research findings also underpinned ZEC’s
responsibility and efforts to eliminate electoral flaws that underlie the observed political gender
gap. However, the observation was that ZEC seem to have relegated that responsibility to the
political parties who have no mandate in enforcing the code of conduct for political parties and
candidates.

The research findings also revealed that the proportional representation system introduced
through the 2013 referendum created negative discrepancies as women elected through this
system were often mocked, hackled at and labeled as cheap as they were perceived as not
representing any constituency. Such perceptions had the net effect of disempowering them,
eroding their confidence and self-esteem which is crucial in giving confidence to women
potential leaders.

10.2 Conclusion

Based on the findings derived from this research study, conclusions were drawn. The most
critical conclusion was that ZEC need to device measures through which they can enforce the
legal provisions relating to gender equality in political leadership. There was a glaring
disproportionate degree of political power that is observed in the 2018 harmonised elections
which could be addressed if the EMB took measures to ensure that women candidates were
given adequate space to contest as candidates. In addition, political and government institutions
are challenged to uphold their obligations and responsibilities in gender equality and

37 C. Perelli, Women and Elections Guide to Promoting the participation of Women in Elections (United Nations,
2005) p. 10.
38 Kellow, supra note 29, p. 6.
39 Perelli, supra note 34, p. 8.
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mainstreaming at all times. Bibler et al. makes conclusive remarks to this research by stating
that:

The full participation of women in political and electoral processes is not something that an EMB should
aspire to just because it is a basic human right; involving women makes practical sense. The failure to do so
misses a major opportunity to deliver free and fair elections and build a more inclusive, democratic and
prosperous society.40

10.3 Implications

The implications of this research study are to provide necessary basic information to ZEC, the
state and other human rights institutions on the need to enforce the provisions of the
Constitution, the electoral law and policies to guide political parties on fielding gender sensitive
electoral contestants.

10.4 Informative Recommendations

Based on the findings and the conclusions of the research study, the following recommendations
were made:

10.4.1 Recommendations to the State and Government of Zimbabwe

Basing on the research findings, it is evident that there is a need to bring about a structural
transformation in the area of political leadership to make it responsive to potential women
political leaders. The state is duty bound to ensure that government institutions and
commissions are held accountable for implementing the provisions of the law relating to gender
equality. The state needs to consider reforming the constitutional law and the electoral law in
the code of conduct with a view to set a standard that political parties must adhere to in line
with fielding of female candidates in elections.

Also, the government, according to Azuh et al.,  “[s]hould reinvigorate its political will and
efforts towards promoting gender equality and women empowerment through reshaping the
legal and institutional framework to hinder gender discrimination”.41

10.4.2 Recommendations to the Election Management Body

ZEC put must administrative measures in place and set a standard for the percentage of female
candidates expected from each political party. Such a measure needs to be accompanied by a
commitment to enforce and sanction offenders accordingly. ZEC need to commit to enforce the
Constitution and Electoral Act Fourth Schedule (Section 160a) Electoral Code of Conduct for
Political Parties and Candidates and Other Stakeholders. Sanctions are critical as Atherton et
al. observe that a major weakness of the Law on Gender Equality is that it does not provide
sanctions or mechanisms to ensure compliance by political parties.

Also, while the ZEC respondents observed that most political party representatives who turned
up for engagement meetings where males, respondents recommended that invitations to the
meetings needed to specify that at least one of the attendees be a female.

40 Bibler et al., supra note 5,  p. 5.
41 Azuh, supra note 4, p. 27.
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10.4.3. Recommendations to the Legislatures

The state through the legislators should consider reforming the law and have all members of
the National Assembly be elected through the proportional representation system to give them
equal political power. This is supported by RAU who submit that there is a need for an
enforceable legal action for political parties to “field equal numbers of female and male
candidates. This will only be possible through a shift from a First-Past-Post electoral system to
a fully Proportional Representation one..42

Also, the issue of tying political party financing to the percentage of female candidates fielded
needs to be further explored with a view to incentivise the complying political parties. Ogato
cites Ruzvidzo as encouraging “[g]overnments to strengthen legal frameworks that promote the
rights of women and to domesticate all international and regional instruments on women’s
rights”.43 In addition, Kellow believes that “[p]arliaments have the power to pass electoral laws
and enact affirmative action measures that can overturn longstanding gender inequalities”.44

10.4.4 Recommendations to the Gender Commission

The Gender Commission needs to work hand in glove with ZEC for ZEC to get the necessary
support for the implementation of gender sensitive policies to its stakeholders. The Gender
Commission should advocate for a change in the electoral system so as to adopt one that is
gender friendly and inclusive. Perelli asserts that some electoral systems are not gender-neutral.
“The type of system in place can have a major impact on the number of women elected to office.
More women are likely to be elected in countries with proportional representation (or party-
list) systems than in countries with majority (or first-past-the-post) systems.”45 Such a
recommendation should be considered in the face of the current systems that have failed to
uphold the constitutional principle of gender equality.

10.4.5 Recommendations to the Civil Society Organisations as Human Rights Defenders

Civil society organisations especially those specialising on human and women rights need to
put pressure on the state and its institutions as well as ZEC for them to ensure that gender
equality is mainstreamed in elections.

10.4.6 Recommendations to the Political Parties

Political parties must enact and implement policies whose thrust is mainstreaming gender
within their primary elections and other electoral programmes. They should undertake to
support and rally behind women candidates at party level. Political parties and candidates must
desist from bullying and demonising women political contestants and ensure to provide a
conductive political environment for them.

42 Research Advocacy Unit, A Gender Audit of the 2018 Elections (2018) p. 10.
43 Ogato, supra note 15, p. 366.
44 Kellow, supra note 29, p. 8.
45Perelli, supra note 34, p. 12.
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10.4.7 Recommendations to the Academics

This study provided the first step towards the analysis of how ZEC implemented the provisions
of the law to ensure gender equality and participation of women in the 2018 elections. There
are a lot of areas that the researcher left out that may need further interrogation for the benefit
of women political empowerment through elections.
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Women in Zimbabwe, held at Cresta Lodge, Harare, Zimbabwe, on 5 and 6 
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The national symposium is an annual event under the Zimbabwe Programme, 
which is financed by the Swedish International Development Cooperation Agency 
(Sida). The national symposium is co-organised by the Raoul Wallenberg Institute 
(RWI) together with local partners, and is a forum where research funded and 
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human rights reform issues. The feedback and experiences shared during the 
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publication and dissemination.
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